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Sir William Garrow, Knt., foraierly one of the Barons of 
the Court of Exchequer. 

Sir James Parke, Knt., one of the Judges of the Court of 
King's Bench. 

Sir John Bernard Bosanquei, Knt., one of the Judges of the 
Court of Common Pleas. 



The first meeting of the Judicial Committee for the hear- 
ing of appeals took place on the 27th of November 1833. 

The Privy Councillors, Sir Edward Hyde East, Knt., for- 
merly Chief Justice of the Supreme Court of Judicature at 
Calcutta, and Sir Alexander Johnstone, Knt., formerly Chief 
Justice of the Supreme Court of the Island of Ceylon, were 
summoned to attend, and attended the meetings of the Judi- 
cial Committee upon all Appeals from the East Indies, and 
most of the other Appeals. 

In Easter Term 1834, ^^^ James Parke resigned his seat 
in the Court of King's Bench, and was appointed a Baron 
of the Court of Exchequer. 

On the 5th of March 1834, ^^^ ^^^^ Bayley, Knt, late one 
of the Barons of the Court of Exchequer, on the 5th of April 
1834, Sir Robert Graham, Knt., formerly a Baron of the 
Court of Exchequer, and on the £th of June 1834, Sir John 
Vaughan, Knt., one of the Judges of the Court of Common 
Pleas, were sworn Privy Councillors, and appointed members 
of the Judicial Committee. 

On the 27th of July 1834, ^^^ ^^^^ of Bathurst died. 

On the 16th of September 1834, Sir John Leach, Knt., 
Master of the Rolls, died. 

On the 1st of October 1834, Sir Charles Christopher Pepys, 
Knt., who had been appointed Master of the Rolls in the 
place of Sir John Leach, was sworn a Privy Councillor, and 
appointed a member of the Judicial Committee. 

On the 29th of October 1834, Sir Herbert Jenner, Knt», 
who had been appointed Judge of the Prerogative Court, in 
the place of Sir John NichoU, resigned, was sworn a Privy 
Councillor, and appointed a member of the Judicial Com- 
mittee. 
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ACT 3 8c 4 William IV. c. 41, 



An Act for the better Adndnistration of Justice in His 

Majesty^s Privy Council. 

[14th August 1833.] 

VV HEREAS by virtue of an Act passed In a Session of 

Parliament of the second and third years of the reign of His 

present Majesty, intituled, *^ An Act for transferring the 8&SWUL4, 

'• Powers of the High Court of Delegates, both in Ecclesi- ^ ^' 

" astical and Maritime Causes, to His Majesty in Council," it 

was enacted, that from and after the 1 st day of February 1 833, 

it should be lawful for every person who might theretofore, by 

▼irtue either of an Act passed in the 25th year of the reign of 

King Henry the 8th, intituled, " The Submission of the Clergy 25 Hen. 8 c. 19 

" and Restraint of Appeals,^ or of an Act passed in the eighth 

year of the reign of Queen Elizabeth, intituled, " For the s EKx. c. 6. 

'' avoiding of Tedious Suits in Civil and Marine Causes," have 

appealed or made suit to His Majesty in His High Court of 

Chancery*, to appeal or make suit to the King's Majesty, 

* From a very ancient period appeals from the Admiralty Court were 
carried to the King m Council, and were referred by him to Commissioners 
or Delegates ; and as early as in the reign of Richard the ad, we find the cities 
of Bristol, Bridgenorth and Exeter addressing the King on account of the 
dilatory mode in which the delegates conducted their business. — RoL Pari., 
1st Ric. 3, vol. 3, p. 333. When appeals to the Pope were forbidden, 
an appeal was given by the 35th Hen. 8, c. 19, s.4, from the Courts of the 
Archbishops to the King in Chancery, and it was provided, that upon every 
such appeal a Commission should be directed under the Great Seal, to sucli 
persons as should be named by the King's Highness, His Heirs or Suc- 
cessors, like as in cases of appeal from the Admirers Court, to hear and 
definitively determine such appeals, and the causes concerning tlie same. 
In consequence, however, of the Act of 3 & 3 Will. IV. c. 93, the only 
appeab which now lie to the Delegates are from the Court of Chivalry ; (aee 
Duck, De Jure Civili, lib. 3, c. 8, s. 33, and Prynne on the Institutes, c. 17, 
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ii 3 & 4 William IV. c. 41. 

His Heirs or SuccessorSi in Council, within such time, in such 
manner, and subject to such rules, orders and regulations for 
the due and more convenient proceeding, as should seem meet 
and necessary, and upon such security, if any, as His Majesty, 
His Heirs and Successors, should from time to time, by order 
in Council, direct : And whereas, by letters pa^tent under the 
^ Great Seal of Great Britain, certain persons, members of His 
Majesty's Privy Council, together with others, being Judges 
and Barons of His Majesty^s Courts of Record at West- 
minster, have been from time to time appointed to be His 
Majesty's Commissioners for receiving, hearing and determin- 
ing appeals from His Majesty's Courts of Admiralty in causes 
of prize*: And whereas, from the decisions of various Courts 
of Judicature in the East Indies, and in the plantatimsy 
colonies and other dominions of His Majesty abroad, an 
appeal lies to His Majesty in Council : And whereas, mattos 
of appeal or petition to His Majesty in Council have usually 
been heard before a Committee of the whole of His Majesty's 
Privy Council, who hav« made a report to His Majesty in 
Council, whereupon the final judgment or determination hath 
been given by His Majesty : And whereas, it is expedient to 
make certain provisions for the more efiectual hearing and 
reporting on appeals to His Majesty in Council, and on other 
matters, and to give such powers and jurisdiction to His 
Majesty in Council as hereinaft^ mentioned : Be it therefore 
enacted, by the King's most excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal 
and Commons, in this present Parliament assembled, and by 

p. 62 ; the last instance of an appeal from which, is Sir Henry Blowups case, 
in 1737, 1 Atkyns, 345) ; and from the Court of Delegates of the House of 
Convocation at Oxford, and, it is believed, at Cambridge. See Black. 
Comro., vol. 3, book 6, p. 84. 

* Appeals from the Courts of Admiralty in matters of prize, appear ta 
have originally laid to the King in Council. See Lindo v. Rodney^ Douglas, 
594. Charles the 3d is stated, in Wynne^s Life of Sir Leoline Jenkyns, 
p. 13, to have first created a Court of Commissioners to determine rhem. 
These Commissioners were, at the institution of the Court, all Privy Coun- 
cillors ; and, when George the ad added the Puisne Judges, not being Mem-^ 
bers of the Council, to the Commission, it waa thought necessary to pass oo 
Act of Parliament, aid Geo. a, c. 3, to confirm its validity. 
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tne antbority of the same, that the President for the time Certain peisoai 
being of His Majesty's Privy Council, the Lord High Chan- l^iJ^^to^"' 
cellor of Great Britain for the time being, and such of the styled "The 
Members of His Majesty's Privy Council^ as shall from time m^ttee of the ~ 



:i *> 



to time hold any of the offiees following ; that is to say, the ^"V Council 
office of Lord Keeper or first Lord Commissioner of the Great 
Seal of Great Britain, Lord Chief Justice or Judge of the 
Court of King's Bench, Master of the Rolls, Vice-Chancellor 
of England, Lord Chief Justice or Judge of the Court of 
Common Pleas, Lord Chief Baron or Baron of the Court of 
Exchequer, Judge of the Prerogative Court of the Lord 
Archbishop of Canterbury, Judge of the High Court of 
Admiralty and Chief Judge of the Court in Bankruptcy, and 
also all persons Members of His Majesty's Privy Council who 
shall have been President thereof, or held the office of Lord 
Chancellor of Great Britain, or shall have held any of the 
other offices hereinbefore mentioned, shall form a Committee 
of His Majesty's said Privy Council, and shall be styled 
"The Judicial Committee of the Privy Council:" Provided 
nevertheless, that it shall be lawful for His Majesty from time 
to time, as and when He shall think fit, by His Sign Manual, to 
appoint any two other persons, being Privy Councillors, to be 
Members of the said Committee. 

II. And be it further enacted, that from and after the ist day Appeals from 
of June 1833, all appeals or applications in prize suits, and in courts abroad,^ 
all other suits or proceeding's in the Courts of Admiralty, or ^^\^^ ™^* 

-r. * 1 . 1 ^ ji. t r^ • 1 1 . to the King 10 

Vice-Admn*alty Courts*, or any other Court in the plantations council* 
in America, and other His Majesty's dominions or ekewhere 
abroad, which may now^ by virtue of any law, statute, com- 
mission or usage, be made to the High Court of Admiralty in 
England, or to the Lords Commissioners in prize cases, shall 
be made to His Majesty iu Council, and not to the said High 
Court of Admiralty in England, or to such Commissioners as 

* Appeals from the Vice-Admii'alty Courts in tbe colonies were formerljr 
received by tbe Privy Council ; but doubts having arben as to their power to 
do sOy the opinion of the Judges was taken, and they determined that such 
appeals properly laid to the High Court of Admiralty. See The Fabiat, 
9 &ob. 949. Since the year 1913 no appeals had been allowed at the Privy 
Council ftum these Courts. 
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aforesaid; and such appeals shall be made in the same 
manner and form, and within such time wherein sueh< appeals 
might, if this Act had not been passed^ have been made to 
the said High Court of Admiralty, or to the Lords Commis^ 
sinners in prize cases respectively*; and that all laws or 
statutes now in force with respect to any such appeals or 
applications, shall apply to any appeals to be made, in pursu^ 
ance of this Act to His Majesty in Council. 
AH appeals ju. And be it further enacted, that all appeals or complaints 

from sentence ., ^ -, •i-/.ii •. *• 

•I any Judge, m the nature of appeals whatever t» which, either by virtue ot 

* Fourteen days appear to be the time fixed for noting appeals in the 
Vice-Admiralty Courts abroad, by the 4ist Geo. 3, c. 96, s. 10. &e, how* 
ever, Clarke's Praxis Admiral tie, tit. 5a. It is presumed, ihat appeals from 
them must be entered at the Privy Council within a year and a day, in the 
same manner as appeals from the other colonial Courts. 

t It would be difficult to enumerate all the Courts from which appeals, 
previously to the passing of this Act, might have been brought to the King in 
Council. The principal of those within the United Kingdom, from the decrees 
of which, notwithstanding the statute (16 Car. I, c. 10.), appeals laid to this 
tribunal, were from the Lords Chancellors in Eugland and Ireland, sitting in 
hinacy, and from tlie Court of the Warden of the Stanneries in Cornwall, 
if there happened to be no Prince of Wales, to whom, in his Council, as Duke 
of Cornwall, the appeal properly lies. See Co. Instit. lib. 4, c. 45 ; Conk. 
Dig., tit. Courts (M.) The general rule with regard to appeals from the 
colonies, appears- to be, wherever no limitations have been impoeed upon 
them, either by Orders in Council, instructions to the Governor, the charters 
of their Courts, or Acts of Parliament, they are received, upon petition to 
the Council, finom all Courts in the KingV dominions abroad, on the ground 
that it is the right of subjects te- appeal to the Sovereign, to redress all 
wrong done to them in any Court of Judicature.. Thus appeals were enter- 
tained from dectees of Courts in the Island of Man, whilst the £ari of 
Derby ruled it with the title of King, under a grant from the Crown of 
England, in which there was no reservation of the subject*s right of appeal ; 
Oirutian v. Corren, l P. Wms. 339. In the same way appeals were heard 
from decrees of the Governor in Council in Bengal previously to the passing 
of the '^ist Geo. 3. c. 7a, although na reservation of the power of the Ring 
to receive them, was contained in any of the charters of the East India 
Company; and the first mention of them in any statute or charter is in that 
Act, the a 1st section of which limits the right of appeal fit>m them to cases of 
which the value should be 500/. and upwards. It is usual, however, for the 
Crown, by instructions to the Governors of the colonies where there are no 
chartered Courts, or by special reservation in the charters of the provincial 
Courts; to direct, that any person aggrieved by any judgment or determina- 
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this Act, or of any law, statute or custom, may be brought &c. to be re- 
before His Majesty or His Majesty in Council, from or in Majcsty^to't't 
respect of the determination, sentence, rule, or order of any Committee, to 
Court, Judge or judicial oflScer, and all such appeals as are 
now pending and unheard, shall, from and after the passing 
of this Act, be referred by His Majesty to the said Judicial 
Committee of His Privy Council, and that such appeals, 

tioo, may appeal to the King in Council, subject to certain restrictions ; 
these are, generally, that he shall present a petition for leave to appeal to 
the Court below ; and give security, to be approved of by it, for the due 
prosecution of his appeal, the performance of the judgment, and the pay- 
ment of all costs as are likely to be incurred in it ; and that the value of 
the matter in dispute shall exceed a certain sum, which is, in the West 
Indian and American colonies, generally 500/. sterling, and in the King*8 
Courts in the East Indies 3,000 rupees. These restrictions and limitations, 
liowever, vary in every charter and instructions to Governors. la all char- 
ters, however, there are also reservations of the King's power to admit or 
refuse appeals, which reservation has, however, lately received a very strict 
ioterpreiation. See In the matter of Nahon Sf Parientey p. 67 ; and Auitin 
V. CuviUier^ p. 7a, post. 

Greak difference prevails as to the nature of the judgments from which ap- 
peals should be admitted by the Courts in the colonies. In the earliest Order of 
Council which is known on the subject, that of the 13th of May 1572, relat- 
ing to appeals from the Island of Jersey, it was directed, that *^ no appeal in 
" any matter, great or small, be permitted or allowed before the same 
^ matter t>e fully examined and ended by definitive sentence;" and the 
constant practice has since been, in causes from that island, to reserve the 
appeals from all orders in the suit **enjin de cause.** In the West 
Indian and American colonies, where the English law prevails, the practice 
has been always to admit appeals from all interlocutory orders in Chancery, 
but not from those at common law. A less restricted rule has been ob- 
served in the King^s Court at Bengal, the words of whose charter direct them 
to allow appeals from all judgments, decrees, or rules or orders. In the 
charter of the King^s Courts at Madras, Bombay and Prince of Wales^s Island, 
the words directing the Courts to grant leave to appeal are, from *' any 
^ judgment or determlnadon." Under these words the latter Courts held 
formerly, that they ought to grant no appeal, except from final judgments i 
Johnston V. East India Company y 1st Strangers Notes, 18 ; but this doctrine 
was expressly over-ruled in the case of Syed Alley v. The East India Com- 
ponyy vol. 1, p. 331. In the charter of Gibraltur, the Court is directed to 
grant appeals only from final judgments, decrees or sentences, or rules or 
orders having the effect of a final and definitive order aud sentence. See 
In re Nahon Sf Pariente, post. p. 66. 
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causes and matteTs, shall be heard by the said Judicial Com- 

fDittee, and a report or recoxnmendatioii thereon shall be 

made to His Miyesty in Council^ for His decision thereon as 

heretofore, in the same manner and form as has been hereto* 

fore the custom with respect to matters referred by His 

Majesty to the whole of His Priry Council, or a Committee 

thereof, (the nature of such report or recommendation beipg 

always stated in open Court *.) 

His Mm^ IV. And be it further enacted^ that it shall be lawful for His 

^er'matten to Majesty to refer to the said Judicial Committee, for hearing or 

Committee. consideration, any such other matters whatsoever, as His 

Majesty shall think fit ; aiid such Committee shall thereupon 

hear or consider the same, and shall advise His Majesty 

thereon in manner aforesaid. 

No matter to be V. And be it further enacted, that no matter shall be heard, 

p^nce of four nor shall any order, report or recommendation be made, by 

Membera of the ^^^ g^id Judicial Committee, in pursuance of this Act, unless 

in the presence of at least four Members of the said Com- 
mittee ; and that no report or recommendation shall be made 
to His Majesty, unless a majority of the Members of such 
Judicial Committee present at the hearing shall concur in 
such report or recommendation : Provided always, that no- 
thing herein contained shall prevent His Majesty, if He shall 
think fit, from summoning any other of the Members of His 
said Privy Council to attend the meetings of the said Com* 
mittee* 
In caie the VI. And be it further enacted, that in case His Majesty shall 

^tteodanceof ^ ^ pleased, by directions under His Sign Manual, to require 
any Judge, a the attendance at the said Committee, for the purposes of this 
Committee, the Act, of any Member or Members of the said Privy Council* 
thi*C^art^ ®' who shall be a Judge or Judges of the Court of King's Bench* 

* In the special report of the Coromissionen appointed to inquire into 
the practice and jurisdiction of the £cclesiastical Courts, dated the S5th of 
January 1831, in consequence of which the Act 9 & 3 Will. IV. truiafer- 
ring the jurisdiction of the Delegates to the Privy Council was passed, there 
is this passage : '* It is usual at the Privy Council for the presiding Law 
" Lord to deliver the grounds of the judgments ; which being thus known 
<< and reported, tend to settle general principles, and establish uniformity of 
" decision/* 
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or of the Ck>tfrt of Common Pleas* or of the Court of Ex** which he be- 
chequer, Biich armngements for dispeusing with the attend- arn^^em^u^ 
ance of auoh Judge or Judges upon his or their ordinary ^*'^ ^K^^^ ^ 
duties* during the time of such attendance at the Privy the Court. 
Council* aa aforesaid* shall be made by the Judges of the 
Court or Courts to which such Judge or Judges shall belong 
respectively^ in regard to the business of the Court, and l^ 
the Judges of the said three Courts* or by any eight or more 
of such Judges* including the chiefs of the several Courts* in 
regard to all other duties* as may be necessary and consistent 
with the public service. 

VII. And be it enacted* that it shall be lawful for the said Evidence may 
Judicial Committee, in any matter which shall be referred to ^ ^^®° ^'"^ 

1 ^ • • . ^1 « /. . ***** or upon 

such Committee* to examme witnesses* by word of mouth* written deoosi- 
(and either before or after examination by deposition*) or to ^^' 
direct that the depositions of any witness shall be taken in 
writing by the Registrar of the said Privy Council to be 
appointed by His Majesty as hereinafter mentioned* or by 
such other person or persons* and in such manner* order and 
course, as His Majesty in Council* or the said Judicial Com- 
mittee, shall appoint and direct ; and that the said Registrar 
and such other person or persons so to be appointed, shall 
have the same powers as are now possessed by an Examiner 
of the High Court of Chancery* or of any Court Ecclesiastical. 

VIII. And be it enacted* that in any matter which shall come Q^n^jt^^ „,^y 
before the said Judicial Committee* it shall be lawful for the order anjr parti- 
said Committee to direct that such witnesses shall be examined ^^ ^IJiSS^ 
or re-examined, and as to such facts as to the said Committee and as to any 
shaU seem fit* notwithstanding any such witness may not SJ^^al^r^mU^ 

causes for re- 
hearing 
* WkoesMS 1mv6 ft^^uently been eiuuniaed upon oath before Committees 
of the Privy Couocii* and their joriediction to ndininister one, was, it is 
believed, undisputed. In Fackma v.Sabme, Strange, II04, which was a 
case of a complmnt against a Governor of Gibraltar, a Mahometan was 
sworn before a Committee, on the Koran ; and, from the way in which it is 
mentioned in the report, it is probable, that this was the first imunoe of an 
oath having been administered in this form in England. S<w C^ii^Attiii^ v. 
Barker^ 1 Atkyns, ^. The cases, howevifr, in which witnesses have been 
examined, have always been cases respecting the conduct of public officers* 
or of expediency in enforcing or making Orders of Coancil, and never 
appeals from Courts of justice. 

b4 
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have been examined^ or no evidence may have been given on 
any such facts in a previous sts^e of the matter * ; and it shall 
also be lawful for His Majesty in Council, on the recommen- 
dation of the said Committee, upon any appeal, to remit the 
matter which shall be the subject of such appeal to the Court 
from the decision of which such appeal shall have been made, 
and at the same time to difect that such Court shall re-hear 
such matter, in such form, and either generally or upon cer* 
tain points only, and upon such re-hearing take such additional 
evidence, thougl) before rejected, or reject such evidence before 
admitted, as His Majesty in Council shall direct ; and further, 
on any such remitting or otherwise, it shall be lawful for His 
Majesty in Council to direct that one or more feigned issue or 
issues shall be tried in any Court in any of His Majesty's 
dominions abroad, for any purpose for which such issue or 
issues shall to His Majesty in Council seem proper. 
w*^f^ ^ ** '^* ^^^ ^® ^^ enacted, that every witness who shall be ex- 
oath, aod to be amined in pursuance of this Act, shall give his or her evidence 
nTshment^for ^*P^^ oviih, or, if a Quaker or Moravian, upon solemn affirma- 
perjury. tion, which oath and affirmation respectively shall be adminis- 

tered by the said Judicial Committee and Registrar, and by 
such other person or persons as His Majesty in Council, or 
the said Judicial Committee shall appoint ; and that every 
such witness who shall wilfully swear or affirm falsely, shall be 
deemed guilty of perjury, and shall be punished accordingly. 
CommUtee may X. And be it enacted, that it shall be lawful for the said 

direct an issue r f • i r^ '^a ^ji*^ i** j* 

totryaoyfoct; Judicial Committee to direct one or more feigned issue or 

issues to be tried in any Court of common law, and either at 
Bar, before a Judge of Assize, or at the Sittings for the 
trial of issues in London or Middlesex, and either by a special 
or common jury, in like manner and for the same purpose as 
is now done by the' High Court of Chancery f. 

* The former practice of the Committees of the Privy Council was, not 
to admit on appeals any new evidence, which had not been produced before 
the Court below ; following, in that respect, the practice of the House of 
Lords, hut not of the Ecclesiastical Courts, in which latter new evidence 
on appeals is in some cases admitted. Black. Comm. vol. 3, c. 37, p. 456. 
AddamM v. Kneebone. 2 Phill. I24,even before the delegates. Girdl^r v. Lamb, 
cited in Fletcher v. Le Breton^ 3 Hag. Eccles. 369. 

f Previously to the ))Hssin^ (if this Act there was no doubt of the juris* 
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XI. And be it enacted, that it shall be in the discretion of ^^7* *;."'J*i^ 

, cues* direct de- 

the said Judicial Committee to direct that, on the trial of any positions to fane 
such issue, the depositions already taken of any witness who on^\«^ • 
shall have died, or who shall be incapable to give oral tes- 
timony, shall be received in evidence ; and further, that such 

diction of the King in Council, on any appeal from a Coart of Chancery, to 
order an issue to be tried in the country from which the appeal came. 
Under the present Act, they have not only, however, the power of directing 
issues in such cases, but also on appeals from the Ecclesiastical, Admiralty 
and Prize Courts, and from the Chancellor in Lunacy, and of ordering them 
to be tried, either in England or in any of the colonies, at their discretion. 
The only instance in which any Committee has exercised a similar power was 
IM the well-known case ofPerrin v. BlakCf which was heard on appeal from 
Janiaica, before a Committee of the Privy Council, on the 17th of July 
1765. The Lords reported, '' that it appearing, from the cases and authorities 
** cited, that a material quesrion which arose on the construction of the will 
** of William Williams had undergone great litigation in Westminster-hall, 
" and had, in different shapes, received various determinations, their Lord- 
" ships thought it highly fit, for the sake of uniformity and certainty in a 
'* matter upon which titles to lands might depend, that a case should be made 
^ for the opinion of the Court of King's Bench, who were to certify to the 
^ Lords of the Committee their opinion upon this question, * Whether John 
*' Williams took any, and what, estate, in all or any part of the premises 
^ devised by the will of the said testator ?' their Lordships being of opinion 
'* that in case the Court of King's Bench were of opinion that John Williams 
** was seised in fee or in tail of the whole or any part of the premises, that 
*< then the judgment complained of should be reversed, and judgment be 
** given for the plaintiff*, either for the whole or an undivided part of the pre- 
** mises ; in case the Court of King's Bench should certify their opinion to 
*' be, that John Williams was not seised of any estate of inheritance in the 
** whole or any part of the premises, that then the appeal be dismissed and 
''judgment affirmed. Their Lordships ordered, that the report be drawn up 
** without further ailment, as the said Court should certify their opinion." 
Collectanea Joridica, vol. 1, p. 283. The Court of King's Bench refused 
to receive a case from the Privy Council, 1 Henry Blackstone, 673; 
Douglas, 330 ; and a feigned action of trespass wab then brought, on a de- 
inurrer to the replication in which the case was argued before the Court of 
King's Bench, {see 4 Burrows, 2579,) who decided that J. Williams took 
an estate for life only. Mr. Justice Yates, however, dissenting from this 
judgment, an appeal was instituted to the Exchequer Chamber, who reversed 
it. An appeal' was afterwards brought in the House of Lords for the 
reversal of the judgment of the Exchequer Chamber, but was not pro- 
ceeded in. 
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deeds, evidenoeft and writings shall be produced^and that such 
facts shall be admitted, as to the said Committee shall seem 
fit 
may make such XIL And be it enacted, that it shall be lawful for the said 
admlLionof ^ Judicial Committee ta make such and the like orders re- 
evidence u U specting the admission of persons, whether parties or others. 
Court of Chan- ^ he examined as witnesses upon the trial of any such issues 
^^^' as aforesaid, as the Lord High Chancellor or the Court of 

Chancery has been used to make respecting the admission of 
witnesses upon the trial of issues directed by the Lord Chan- 
cellor or the Court of Chancery. 
»nd ™2lf7* X^'I- A^^ ^ *^ enacted, that it shall be lawful for the said 
ittu. Judicial Committee to direct one or more new trial or new trials 

of any issue, either generally or upon certain points only ; and 

that in case any witness examined at a former trial of the 

same issue shall have died, or have, through bodily or mental 

disease or infirmity, become incapable to repeat his testimony, 

it shall be lawful for the said Committee to direct that parol 

evidence of the testimony of such witness shall be received. 

Powers, &c. of XIV. And whereas by an Act passed in the thirteenth year 

]^mLA^' of His late Majesty King George the Third, and intituled, " An 

c. 22, with «* Act for establishing certain Regulations for the better Ma- 

amination of '' nagement of the Affairs of the East India Company, as well 

]J^^2^ " in India as in Europe ;" and by an Act passed in the first year 

Judicial Com- of the reign of His present Majesty, and intituled, " An Act to 

nuttee. tt enable the Courts of Law to order the Examination of Wit* 

'' ncsses upon Interrogatories and otherwise,*' certain powers are 
given to certain Courts therein mentioned to enforce, and pro- 
visions are made for the examination of witnesses by commis- 
sion, upon interrogatories and otherwise ; be it therefore 
further enacted, that all the powers and provisions contained 
in the two last-mentioned Acts, or either of them, shall extend 
to and be exercised by the said Judicial Committee in all 
respects as if such Committee had been therein named as one 
of His Majesty's Courts of Law at Westminster. 
Costs to be in XV. And be it enacted, that the oosts incurred in the prose- 
the Committee? cution of any appeal or matter referred to the- said Judicial 

Committee, and of such issues as the same Committee shall 
under this Act direct, shall be paid by such party or parties. 
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person or pensons, and be taxed by the aforesaid Registrar^ or 
such other person or persons^ to be appointed by His Majesty 
in Council or the said Judicial Committee, and in such manner 
as the said Committee shall direct*. 

* Id all the colonial Coarts leave to appeal is on\j granted on condition of 
the appellant*^ giving sufficient security for the due prosecution of his appeal, 
and for the payment of all such costs as maybe awarded by His Majesty in 
Council CO tbe respondents, and leave to appeal is seldom ((rented by the 
Coancil except upon tbe same terms ; perhaps the only exception being on 
the rare occurrence of a pauper appellant. 

The general rules with regard to the allowance of costs have been, that 
where the decree or judgment below is reversed, they are not given to an 
appellant. Exceptions have been, however, made from this rule in the case 
of a mortgagee appellant from a decree of a Court of Equity, who was con- 
sidered entitled to them, upon the principle that they were expenses properly 
incurred in the recovery of his mortgage^rooney. Henry v. Bjior, vol. l, 388; 
and see Ellison y.EUUon,^ Russ. 458, and Lantdomne v,Lantdotme, 2 Bligh,96; 
in a case where the respondent had refused all offers of compromise, and 
obliged the appellant to prosecute his appeal, notwithstanding that the deci- 
sions of the Courts below, in other cases of precisely the same nature, Iiad 
boen reversed by the Privy Council. Nedhmn v. Simpmrn, post, p. 1 1 ; but see 
die note, post, p. 4 ; and in a case of a family suit from Bombay, where the 
property was very large, and the case had not been instituted before a re- 
galair tribunal, and there the cc»t8 were ordered to be paid oat of the estate. 
LtuiMum Row v. Btffte Rom^ post. 60^ Where the decree of the Court below 
was altered or reversed, both parties were usually sufiered to pay their own 
costs. There wasy however, no invariable rule on Ibo subject, and in £er- 
trmm i* Qodfray^ vol. 1, p. 381, where the appellant might have obtained in 
tbe Coart below, without appeal, tbe alteratiod which the CouBoil directed 
to be made, after affirming tbe general principle of the decree sppealed 
ag^unst, he was ordered to pay the respondent's costs* 

If the decree was affirmed, cosu were generally allowed. The ancient 
practice was, to give a certain sum, as ao/. or 100^., in the nature of them ; 
the more modem was, to refer it to a Master in Chancery to tax them. Upon 
petitions, the costs were always at the discretion of tbe Coounittee^ with 
regard to the appellants ; with regard to respondents. It was very doubtfoi 
how the payment of them could be enforced. 

The practice of the Committees of the Privy Council widi regard to the 
taxing of costs lias hitherto been, either to name themselves^ at the beat^ 
ing, a specific sura at once for them, or else to refer the taxation, by an 
interlocntory order to a Master in Chancery, on tbe return of whose alio- 
catur die amount of taxation was inserted in their report to the Kiog^ 
'Without any mention of the order of reference. See Hcmy v. Byat, voL 1^ 
p. 388. 
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^uS.^ ^ ^^'' ^"^ ^ ** further enacted, that the orders or decrees 

of His Majesty in Council made, in pursuance of any recom- 
mendation of the said Judicial Committee, in any matter of 
appeal from the judgment or order of any Court or Judge, 
shall be enrolled, for safe custody, in such manner, and the 
same may be inspected, and copies thereof taken, under such 
regulations as His Majesty in Council shall direct*. 
Committee may XVII. And be it further enacted, that it shall be lawful for 
Registe in ^^^ ^aid Committee to refer any matters to be examined and 
same mamier as reported on to the aforesaid Registrar+, or to such other person 

matters are by "^ in, • i i ty> i&a^ • • y^ •, 

Court of Chan- Or persons as shall be appointed by His Majesty m Council or 
rSMtor"** ^ ^y ^® *^^ Judicial Committee, in the same manner and for 

the like purposes as matters are referred by the Court of 
Chancery to a Master of the said Court ; and that for the 
purposes of this Act the said Registrar and the said person 
or persons so to be appointed shall have the same powers and 
authorities as are now possessed by a Master in Chancery. 
The King may XVIII. And be it further enacted, that it shall be lawful 

appoint 

Registrar. for His Majesty, under His Sign Manual, to appoint any person 

to be the Registrar of the said Privy Council, as regards the 

* The reports of Committees, as well as the orders in Council in appeals, 
were previously kept in the General Privy CounciJ books, containing all 
matters of State, which were not allowed to be inspected. 

t In the appeal of Campbell ▼. Grants from the Court of Chancery in 
Jamaica, the Lords of the Committee to which it was referred, by an order 
dated the a4th of October! 8oi, ordered it to <' be referred to John Spran- 
" ger, Esq., one of the Masters of the High Court of Chancery (in England), 
" to review the report of the Master in Jamaica, in the particulars, in their 
** order mentioned ; and that the parties should be examined upon interrog- 
** atories ; that they should produce all books, papers, &c. ; that they should 
^ be at liberty to apply to the Committee, if so advised ; and all further di- 
^ rections were reserved until the said Master should have made his report.** 
After the death of Master Spranger, the case was referred to his suc- 
cessors, Masters Stanley and Stephen, upon orders made on petitions to the 
Committee; and the case was ultimately heard by the Committee in iSlo^ 
upon the report of the latter gentleman. In several late cases, OrphoH 
Board v. Van Beeneuy vol. 1, p. 102; and Sayert v. WhUJkId, ibid. p. 133, 
references have been made to arbitrators, by consent of the parties, to adjust 
disputed accounts, after the principal points in dispute had been deter- 
mined by the Committee; and, in those cases, tlie award of (he arbi- 
trator has been adopted by the Committee in their report. 
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purposes of this Act, and to direct what duties shall be per- 
formed by the said Registrar. 

XIX. And be it further enacted, that it shall be lawful for Attendance of 
the President for the time being of the said Privy Council Ruction c? 
to require the attendance of any witnesses, and the production P*P«"» *^» 

OUIT De COflD' 

of any deeds, evidences or writings, by writ, to be issued by peiied by sub- 
such President in such and the same form, or as nearly as ^^^ 
may be, as that in which a writ of subpcma ad testificandum, 
or of subpoena duces tecum is now issued by His Majesty's 
Court of King's Bench at Westminster ; and that every per- 
son disobeying any such writ so to be issued by the said 
President shall be considered as in conftmpt of the said 
Judicial Committee, and shall also be liable to such and the 
same penalties and consequences as if such writ had issued 
out of the said Court of King's Bench, and may be sued for 
such penalties in the said Court. 

XX. And be it further enacted, that all appeals to His Timeofappeil- 
Majesty in Council shall be made within such times respec- ^' 
timely within which the same may now be made, where such 

time shall be fixed by any law or usage, and where no such 
law or usage shall exist, then within such time as shall be 
ordered by His Majesty in Council; and that, subject to any 
right subsisting under any charter or constitution of any 
colony or plantation, it shall be lawful for His Majesty in 
Council to alter any usage as to the time of making appeals, 
and to make any order respecting the time of appealing to 
His Majesty in Council*. 

* The established asage at tbo Privy Coancil has long been, that if an 
appellant has not presented his petition of appeal within a year and a day, 
after he has obtained permission to appeal from the colonial Court, tlie 
respondent may present a petition to have it dismissed, and obtain an order 
of coarse to that effect on the next meeting of the Committee to which it 
stands referred. See Gordon v. Lowther, 2 Ld. Raymd. 1447- '^^ practice 
formerly was when such a petition was mentioned by the clerk in attendance 
on the Committee, if the counsel or solicitor for the respondent asked for costs, 
to give a fixed sum, generally 20 L; but lately the practice has been on snch 
occasions to refer the taxation of the costs to a Master in Chancery, in the 
same way as the taxation of the costs of an appeal. There are many cases in 
which the appellants have presented a petition to appeal, after the respon- 
dents have presented one for dismissali but have not obtained an order for 
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Deeres for XXI. And be it further enacted, that the order or decree 

^^^^l^^^ of His Majesty in Council, on any appeal from the order, 
into cActw dw sentcoice or decree of any Coart of Justice in the East Indies, 
^^SimmT""* or of any ccdony, plantation, or other His Majesty's dominions 

abroad, shall be carried into effect in such manner, and subject 
to such limitations and conditions, as His Majesty in Council 
shall, on the reconmiendation of the said Judicial Committee, 
direct ; and it shall be lawful for His M^esty in Council, on 
such recommendation, by order^ to direct that such Court of 
Justice shall carry the same into effect accordingly, and there- 
upon such Court of Justice shall have the same powers of 
carrying into effeA; and enfiircing such oider or decree as 
are possessed by or are hereby given to His Majesty in 
Act not to Council : Provided always, that nothing in this Act contained 
of Pmy'^^^ ^^l impeach or abridge the powers, jurisdiction or authority 
^^<"UMnL of His Majesty's Privy Council, as heretofore exercised by 

such Council, or in anywise alter the constitution or duties of 

that purpose; and others, in which appellants have presented petitions to 
have orders for the dismissal of their appeals rescinded. On these ocr 
caskms, the practice has been ibr both parties to be heard bj their coansef 
befora the ComiOBe, and appeals frBqyeDtly have bean reoeived andcr 
both these circumstances^ upon the appellants siving a reasonable a&cusa 
for their delay, especially in time of war, and when the appeal has been 
from tlie East Indies or other distant provinces ; but they generally have 
been obliged to pay the respondent's costs, if no petition to dismiss is 
kM^ed, DO nocioe is taken at the Council Office of the eipiration of the year 
and a day, and the appeal ia allowed to procaed in the re^lar course. 
There is no fixed limitation of time within which petitions (w leave to ap- 
peal, when permission has been refused by the Court below, or the peti- 
tioner, for some reasoo or other, did not apply for it. See Oqfh&m Board ▼. 
Vm Btcnen^ vol. I9 p. 93« In the case of EmgemkoUz ▼. Bumiar^ vol. i> 
p, 173, leave was gives to sppeal from a decree dated more than tlwee, 
aodin the MmU India Ccmpm^ v. S^AUe^, ibid. 333* from one dtted more 
than sis yean back. 

The time for appUcatioo for leave to appesl Co oolooial Courts is legm* 
lated io every colony by the charters of their Courts of Justioey iaatnictiofM 
to tbeir Govemofs, orders of the Privy Council^ or their own proviaciai 
Statutes; and at varies iiom 14 days after sentence, which is now the limit, 
under the 47th article of the General loatructioos to the Governors of the 
Weet Indian Islands, to six months, from the day of pronouncing the 
jodgpnent or determination complained of, which is the pedod fixed for that 
purpotein «il the ]ung*s Courts in the East Indies. 
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the said Privy CoancU, except ao far as the same are ez^ 
prefisly altered by thia Act, and for the purposes aforesaid. 

XXII. And whereas various appeals to His Majesty io His Majesty 

Council from the Courts of Sudder Dewanny Adawlut at the E^^t India Com- 

several Presidencies of Calcutta, Madras and Bombay, in the panytobringon 

. appeals from 

East Indies, have been admitted by the said Courts, and the the Sudder De* 
transcripts of the proceedings in appeal have been from time cwmtoahw- 
to time transmitted, under the seal of the said Courts, through ins^. 
the United Company of Merchants in England trading to the 
East Indies to the office of His Majesty's said Privy Council, 
but the auitors in the causes so appealed have not taken the 
necessary measures to bring on the same to a hearing ; be it 
therefore further enacted by the authority aforesaid, that it 
shall be lawful for His Majesty in Council to give such direc^ 
tions to the said United Company and other persons for the 
purpose of bringing to a bearing before the said Committee 
the several oases appealed or hereafter to be appealed to His 
Majesty in Council from the several Courts of Sudder De- 
wanny Adawlut in the East Indies, and for appointing agents 
and counsel for the different parties in such appeals, and to 
make such orders for security and payment of the costs there^ 
of as His said Majesty in Council shall think fit; and there- 
upon such appeals shall be beard and reported on to His 
Majesty in Council, and shall be by His Majesty in Council 
determined in the same manner, and the judgments, orders* 
and decrees of His Majesty in Council thereon shall be of the^ 
same force and effect, as if the same had been brought to a 
hearing by the direction of the parties appealing in the usual 
course of proceeding : provided always, that such lastrmen* 
tinned powers shall not extend to any appeals from the said 
Courts of Sudder Dewanny Adawlut other than appeals in 
which no proceedings have been or shall hereafter be taken 
in England on either side for a period of two years subse* 
quent to the admission of the appeal by such Court of Sudder 
Dewanny Adawlut. 

XXI IL And be it enacted^ that in any case where any Oidenmadeoa 
order shall have been made on any such appeal as last afore- ^^ eSS^no!^ 
said, the same shall have full force and effect notwithstand- withstanding 
ing the death of any of the parties interested therein i but that ^^ of p«to» 
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His Majesty* 
empowered to 
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regulating the 
mode, &c. of 
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His Majes^ 
cmpow^«d to 
appoint one of 
toe Darons of 
the Court of £z- 
che(]|uer to sit in 
Equity in the 
ahisence of the 
Chief Bazoo. 



in all cases where any such appeal may have been withdrawn 
or discontinued, or any compromise made in respect of the 
matter in dispute, before the hearing thereof, then the deter- 
mination of His Majesty in Council in respect of such appeal 
shall have no effect. 

XXIV. And be it further enacted, that it shall be lawful 
for His Majesty in Council from time to time to make any 
such rules and orders as may be thought fit for the regulating 
the mode, form, and time of appeal to be made from the 
decisions of the said Courts of Sudder Dewanny Adawlut, or 
any other Courts of judicature in [ndia or elsewhere to the 
eastward of the Cape of Good Hope, (from the decisions of 
which an appeal lies to His Majesty in Council,) and in like 
manner from time to time to make such other regulations for 
the preventing delays in the making or hearing such appeals, 
and as to the expenses attending the said appeals, and as to 
the amount or value of the property in respect of which any 
such appeal may be made. 

XXV. And whereas by an Act of Parliament passed in the 
57th year of the reign of His Majesty King George the Third, 
intituled, '' An Act to facilitate the hearing and determining 
** of Suits in Equity in His Majesty's Court of Exchequer at 
^* Westminster," it was enacted that the Lord Chief Baron of 
the said Court for the time being should have power to hear 
and determine all causes, matters and things which should be 
at any time depending in the said Court of Exchequer as a 
Court of equity, and that if the said Lord Chief Baron of the 
Court of Exchequer should, by sickness or any other unavoid- 
able cause, be prevented from sitting on the equity side of 
the said Court for the purposes in the said Act mentioned, 
then it should and might be lawful for His Majesty and His 
successors to nominate and appoint from time to time, by 
warrant under the Royal Sign Manual, revocable at plea- 
sure, any one other of the Barons of the degree of the coif of 
the said Court for the time being, to hear and determine the 
causes, matters and things in the said Act mentioned : And 
whereas by reason of the great increase of business on the 
common law or plea side of the said Court of Exchequer, the 
Lord Chief Baron is prevented from giving so much time 
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as heretofore to the sittings on the equity side of the said 
Courts and the sittings on such equity side of the jsaid Court 
being necessarily suspended during the absence of the Lord 
Chief Baron, great inconvenience is thereby sustained by the 
suitors and practitioners on the equity side of the said Court : 
And whereas the Lord Chief Baron may by this Act become 
liable to the performance of other additional duties, uncon- 
nected with the said Court of Exchequer, and it is desirable 
that the said Court of Exchequer should sit as a Court of 
equity without any unnecessary interruption, for the purpose 
of hearing and determining causes, matters, and things de- 
pending in the said Court as a Court of equity : And whereas 
doubts have arisen whether or not the above-recited Act ex- 
tends to cases of the Lord Chief Baron being prevented from 
sitting by the performance of judicial duties elsewhere : Be it 
therefore declared and enacted, that it shall and may be law- 
ful for His Majesty and His Successors to nominate and 
appoint, from time to time, by warrant under the Royal Sign 
Manual, revocable at pleasure, any one of the Barons of the 
degree of the coif of the said Court for the time being, to hear 
and determine (on such days as the Lord Chief Baron of the 
Baid Court shall sit on the common-law side of the said Court 
during the term, or shall preside at the sittings at Nisi Prius 
in London or Middlesex after the term, or shall attend at the 
Judicial Committee of His Majesty's Privy Council, under the 
provisions of this Act,) all causes, matters, and things which 
shall at any time be depending in the said Court of Exchequer 
as a Court of equity. 

XXVI. And be it further enacted, that during the absence Two Judges of 
of the Chief Judge in Bankruptcy from the Court of Review ^Lkropteyto 
established by virtue of an Act passed in the first and second &ct for the Chief 
year of His present Majesty, intituled " An Act to establish a court o^f Review 
Court in Bankiniptcv,* by reason of his attendance at the during his at- 

lenQance at tlie 

said Judicial Committee by virtue of this Act, any two Judges said Judicial 
of the said Court shall and may form a Court of Review in Committee, 
bankruptcy, and shall and may make, do, and execute all 
orders, acts, matters, powers, and things whatsoever which 
by virtue of the said Act the Judges of the said Court, or any 
three of them, are authorized to make, do or execute, and in 

VOL. II. c 
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all respects whatsoever as if three of the said Jud^ w^re 

present, except that nothing herein contained shall authorize 

any two Judges of the said Court to hear and determine any 

matter brought under the review of the said Court by way of 

appeal from the determination or decision of any Commis* 

sioner or Subdivision Court appointed by virtue of the said 

Act*. 

Powers of Act XXVIL And be it further enacted, that all the clauses 

tended to thu ^^^ provisions contained in the said Act of Parliament which 

-^ct. relate to the Baron nominated and appointed under that Act, 

shall apply and be extended to the Baron nominated and 
appointed under the authority of this Actf. 
Powerofenforc- . XXVIII. And be it enacted, that the said Judicial Com-> 
iDg eciees. mittee shall have and enjoy in all respects such and the same 

power of punishing contempts and of compelling appearances, 
and that His Majesty in Council shall have and enjoy in all 
respects such and the same powers of enforcing judgments, 
decrees, and orders, as are now exercised by the High Court 
of Chancery or the Court of King's Bench, (and both in per^ 
sonam and tn rem,) or as are given to any Court Ecclesiastical 
by an Act of Parliament passed in a session of Parliament of 
the second and third years of the reign of His present Majesty, 
2 & 8 Will. 4, intituled ** An Act for enforcing the Process upon Contempts 
^* ^'* in the Courts Ecclesiastical of England and Ireland ;'' and 

that all such powers as are given to Courts Ecclesiastical, if 
of punishing contempts or of compelling appearances, shall 
be exercised by the said Judicial Committee, and if of enforc- 
ing decrees and orders, shall be exercised by His Majesty in 

* By the 3 & 4 Will. IV. c. 47, s. 7, it is provided, that the King, by war- 
rant under His Sign Manual, may authorize any one or more of the Judges 
of the Court of Bankruptcy to exercbe the same jurisdiction and powers as 
were given by the 1 & a Will. IV. c. 56, to any three of such Judges. The 
introduction of the 26th clause in the present Act was most probably meant 
to obviate the necessity of a warrant under the Sign Manual on every occasion 
when the attendance of the Chief Judge of the Bankruptcy Court may be re- 
quired at the Privy Council. 

t This clause is obviously transposed, and ought to have followed the 35th. 
The ''said Act" must mean the 57 Geo. 3, as pointed out by the marginal 
note, and not the 1 & a Will. IV. to which, according to the ordinary rules 
of construction, it would seem to refer. 
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Council, in snch and the same manner as the powers in and 
by such Act of Parliament given, and shall be of as much 
foree and effect as if the same had been thereby expressly 
given to the said Committee or to his Majesty in Council* 

XXIX. And be it farther enacted, that, subject to such ^^j^^. 
orders as His Majesty in Council shall from time io time nlty may attend 
make, it shall be lawful for the present Registrar of the High ^^1;;^;^^^^ 
Court of Admiralty, if be shall so think fit, either in person 

or by deputy, to attend the hearing by the said Judicial Com- 
mittee of all causes and app^ yrhich, but for this Act or 
the said last-mentioned Act, would have been heard by any 
Court or Commission which such Registrar was entitled to 
atteiK)^ in person or by deputy, by virtue of his offices of 
Registrar of the High Courts of Admiralty, Delegates, and 
Appeals for Prizes, and likewise, subject to any Order of His 
Majesty in Council, to transact, perform, and do all acts, 
matters, and things that shall be found necessary, or have . 
heretofore been done by the said Registrar or his deputies in 
respect of such causes and appeals. 

XXX. And be it enacted, that two Members of His Ma- Retired Judges 
jesty's Privy.Council, who shall have heU the office of Judge jud^2^*^. 
in Uie East Indies or any of His Majesty's dominions beyond mitteetoreoeiTe 
the seas, and who, being appointed for that pui^iose by His ^ 
Majesty, shall attend the sittings of the Judicial Committee 

of the Privy Coi^icil, shall severally be entitled to receive, 
over and above any annuity granted to them in respect of 
having held such office as aforesaid, the sum of 400 /.for 
every year during which they shall so attend as aforesaid, as 
an indemnity for the expense which they may thereby incur; 
and such sum of 400/. shall be chargeable upon and paid out 
of the Consolidated Fund of the United Kingdom of Great 
.Britain and Irelaud. 

XXXI. Provided always, and be. it enacted, that nothing Nothing heiein 
herein contained shall be held to impeach or render void any ■^*fLP"T*°* 

\ , . •'the Kmg 8 ac- 

treaty or engagement already entered mto by or on behalf of ceding to tiea- 
His Majesty, or be taken to restrain His Majesty from acced- ^^^^Jf,^^ 
ing to any treaty with any foreign prince, potentate, or to hear prize 
power, in which treaty it shall be stipulated that any person *PI**^- 
or persons^ other than the said Judicial Committee, shall hear 

c 2 
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and finally adjudicate appeals from His Majesty's Courts of 
Admiralty in causes of prize, but that the judgments, decrees, 
and orders of such other person or persons so appointed by 
treaty shall be of the same force and effect of which they 
would respectively hare been if this Act had not been 
passed. 



■B 



ORDERS IN COUNCIL. 



At the Court at Brighton, the gth Day of December 1833*". 

Present, 
The King's Most Excellent Majesty in Council. 

Recital of for- Whekeas by Letters Patent under the Great Seal of 
5 dl^iSJ^OT^ Great Britain, certain persons, Members of His Majesty's 
en of Prize Ap- Privy Council, together with others being Judges and Barons 
^^' of His Majesty's Courts of Record at Westminster, have been 

from time to time appointed to be His Majesty's Commis- 
sioners for receiving, hearing, and determining appeals from 
His Majesty's Courts of Admiralty in causes of Prize: And 
Of 2&S w 4 whereas, in and by a certain Act passed in a session of Par- 
c. 9i, transfer-' Uameut of the second and third years of His Majesty's reign, 
LwtKtel intituled " An Act for transferring the Powers of the High 
goes to the Court of Delegates, both in Ecclesiastical and Maritime 
cil Causes, to His Majesty in Council," it is amongst other things 

enacted, that from and after the 1st day of February 1833, it 
shall be lawful for every person who might heretofore, by vir- 
tue of either of the Acts in the said Acts recited and thereby 
repealed, have appealed or made suit to His Majesty in His 
High Court of Chancery, to appeal or make suit to the King's 

• On the same day another Order was made by His Majesty in Council, 
whereby he revoked a previous Order of Council, dated the 5th of the pre- 
ceding February, establishing rules for the conducting of appeals from the 
Ecclesiastical and Admiralty Court% ** save and except as to any matter or 
* thing that may have been done in virtue thereof before the date of this 
Order." 
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Majesty, His Heirs or Successors ia Council within such time, 
in such manner, and subject to such rules, orders and regu- 
lations for the due and convenient proceeding as shall seem 
meet and necessary: And whereas by fa certain other Act Of8&4W.4, 
passed in a session of Parliament of the third and fourth years iog Jndidai 
of His Majesty's reign, intituled '* An Act for the better Ad- Canmittw. 
'' ministration of Justice in His Majesty's Privy Council," it 
is amongst other things enacted, tliat certain persons, being 
Members of His Majesty's Privy Council, and who shall from 
time to time hold or shall have held certain offices therein 
mentioned, shall form a Committee of His Majesty's Privy 
Council, and shall be styled " The Judicial Committee of the 
" Privy Council :" And whereas it is in the said Act further ^ JIl^!5™^ 
enacted, that from and after the 1st day of June 1833, all Pme and Vice- 
appeals or applications in prize suits, and in all other suits coartt todie 
and proceedings in the Courts of Admiralty or Vice-Admi- KinginCoua- 
ralty Courts, or any other Courts in the plantations in 
America, or other His Majesty's dominions, or elsewhere 
abroad, which may now by virtue of any law, statute, com- 
mission or usage be made to the High Court of Admiralty in 
England, or to the Lords Commissioners in prize cases, shall 
be made to His Majesty in Council, and not to the High 
Court of Admiralty in England, or to such Commissioners aa 
aforesaid, and that such appeals shall be made in the same 
manner and form and within such time wherein such appeals 
might, if this Act had not been passed, have been made to 
the said High Court of Admiralty, or to the Lords Commis- 
sioners in prize cases respectively ; and that all laws or sta- 
tutes now in force with respect to any such appeals or appli- 
cations shall apply to any appeals to be made in pursuance of 
this Act to His Majesty in Council: And whereas it is in {k*'^/**^^llSt 
the said Act further enacted, that all appeals, or complaints to the King in ' 
in the nature of appeals whatsoever, which, either by virtue of ^enS^to tbl/* 
this Act, or of any law, statute, or custom, may be brought Judicial Com- 
before His Majesty, or His Majesty in Council, from or in ™*****' 
respect of the determination, sentence, rule or order of any 
Court, Judge, or judicial officer, and all such appeals as are 
now pending and unheard, shall, from and after the passing 
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of this Act, be referred by His Majesty to the said Judicial 
Committee of His Privy Council, and thai such appeals, 
causes and matters shall be heard by the said Judicial Com- 
mittee, and a report or recommendation thereon shall be made 
to His Majesty in Council, for His decision thereon as here- 
tofore, in the same manner and form as has been heretofore 
the custom with respect to matters referred by His Majesty 
to the wholeof His Privy Council, or a Committee thereof, (lie 
nature of such report or recommendation being always stated 
That it it ex- in Open Court) : And whereas it is deemed expedient that 
£!^8hoaU be certain rules and regulations should be made for the more 
made for con- convenient conducting of appeals and applications in prize 
itiprite.aw-^ suits, and in all other suits or proceedings in the said 
n^oi^cMiai C^'*^*^ ^^ Admiralty, or Vice-Admiralty Courts, or any 

Other Court in the plantations in America, and other His 
Majesty's dominions, or elsewhere abroad, which might for- 
merly by virtue of any law, statute, commission or usage 
have been made to the High Court of Admiralty in England, 
or to the Lords Commissioners in prize cases respectively, as 
well as of such appeals, suits or complaints in the nature of 
appeals from or in respect of the determination, Sentence, 
rule or order of any Judge or judicial officer of any Ecclesias- 
tical Court in England, or of the said High Court of Admi- 
ralty in England, which, by virtue of the said recited Acts, or 
either of them, or by virtue of any law, statute or custom, 
shall be made to His Majesty in Council, or shall have been 
so made and are now pending and unheard. 
Ordered,that aU His Majesty IS PLEASED, by and With the advicc of 

of them shall be ... -n • r^ -i i *. • 

conducted in HiS Pnvy CounCll, TO ORDER AND DIRECT, and it 18 

the same HEBEBY ORDERED AND DIRECTED, that all SUch appeals, 

manner and ay . , , ■ * 

the same per- applications, suits or complaints in Uie nature of appeals, as 
aonaasfoimerly. aforesaid, shall be conducted in the same manner and form, 

and by the same persons and officers as the same might have 
been conducted, if such appeals, applications, suits or com- 
plaints in the nature of appeals had been made, as heretofore, 
to tlie said High Court of Admiralty, the said High Court of 
Delegates, or the Lords Commissioners in prize cases re- 
spectively. 
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And it is further ordered and directed, that it Ordered, that 

shall and may be lawful for any foar or more of the Members the Judicial 
of the said Judicial Committee of His Majesty's Privy ^p^JJ^^^^^ 
Council, to appoint such of the Advocates of the Arches gates of the 
Court of Canterbury, and of the said High Court, of Ad- aSSS?* "^ 
miralty, (as now are or hereafter shall be duly and lawfully Coariatoaett* 
admitted Surrogates of such Courts respectively ), to be Sur- the Judienl 
rogates of the said Judicial Committee of His Majesty's ^'" " " " " ^ ' 
Privy Council, and that it shall and may be lawful for such 
Surrogates, or any one or more of them who shall be so ap- 
pointed as aforesaid, in all such appeals, applications, suits 
or complaints in the nature of appeals as aforesaid, to ad* 
minister such oaths or affirmations, and to do and perform all 
such other acts, matters and things, and to make all such 
orders for the forwarding the said appeals, applications, suits 
or complaints in the nature of appeals, in their several stages, 
preparatory to the final hearing thereof by the said Judicial 
Committee, as shall be found necessary, or have heretofore 
been done and performed or made by the Sum^tes of the 
said Arches Court of Canterbury, and of the said High Court 
of Admiralty, in cases of appeals, applications, suits or com- 
plaints in the nature of appeals, made and prosecuted to such 
Courts respectively, or by the Surrogates of the said Lords 
Commissioners in Prize Cases, in appeals, applications, suits 
or complaints in the nature of appeals made and prosecuted 
before the said Lords Commissioners. 

And it is further ordered and directed, that the Orderad,thatthe 

present Registrar* of the said High Court of Admiralty, by S^th^J^^ 
himself or deputy, and the Registrar or Registrars of the said of Admiralty 
Court for the time being, shall attend the hearing by the said LupMbf ^"^ 
Judicial Committee of all appeals, applications, suits or com* which wouU 
plaints in the nature of appeals, which, but fur the said recited been heaid br 
Acts, would have been heard by any Court or Commission ^j^^J^^ 
which such present Registrar was entitled to attend in person Admiral^, or 
or by deputy, by virtue of his offices of Registrar of the High fo, Pria^p^ 
Courts of Admiralty, Delegates, and Appeals for Prizes, P^ 

• S^c a & 3 Will. IV. c. 31, 9. 39. 
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Ordered, that on 
entcrtn(^ an 
appeal in the 
Cfonrt of Admi- 
xalty& Appeals, 
a petition tball 
be presented to 
the King in 
Council, which 
shall be trans- 
mitted to the 
ngister. 



and to transact, perform and do all acts, matters and things 
that shall be found necessary, or have heretofore been done 
by the said Registrar or his deputies, in respect of such 
appeals, appUcations, suits or complaints in the nature of 
appeals. 

And. it is further ordered, that upon any appeal, 
application, suit or complaint in the nature of appeal, as afore- 
said, being entered in the registry of the High Court of 
Admiralty and Appeals, a petition by or on behalf of the ap- 
pellants shall forthwith be presented to His Majesty in 
Council, praying that the said petition and appeal may 
be referred to the Judicial Committee of the Privy Council, 
to hear the same, and report their opinion thereupon to His 
Majesty in Council, and upon such reference having been 
made, notice thereof shall be forthwith transmitted to the 
registry aforesaid. 

(signed) C. C. Grevilk. 



BcciUlof 
Order of 9th of 
December. 



At the Council Chamber, Whitehall, the loth Dec. 1833, 

Present, 

Lord Chancellor, Lord President, Sir John 

NicHOLL, Vice-chancellor. 

Whereas His Majesty was pleased, by his Order in Coun- 
cil of the gth of this instant December, to order and direct, 
that it shall and may be lawful for any four or more of the 
Members of the Judicial Committee of His Majesty's Privy 
Council to appoint such of the advocates of the Arches Court 
of Canterbury, and of the High Court of Admiralty in Eng- 
land, as now are, or hereafter shall be duly and legally 
admitted Surrogates of such Courts respectively, to be 
Surrogates of the said Judicial Committee of His Ma- 
jesty's Privy Council, for and in respect of certain ap- 
peals, suits, applications or complaints in the nature of 
appeals, in the said Order more particularly described. 
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the said Lords present, being Members of the Judicial Com- Appoiotment of 
mittce of His Majesty's Privy Council, in pursuance of ^l^^ 
the authority to them given in the said Order in Council, are and Admiralty 
pleased to appoint the several advocates of the said Arches surrogates of 
Court of Canterbury, and of the said High Court of Admi- ^ Judicial 
ralty, who now are or hereafter shall be duly and legally 
admitted Surrogates of the said Courts respectively, to be 
Surrogates of the said Judicial Committee of His Majesty's 
Privy Council, for and in respect of such appeals, applica- 
tions, suits or complaints in the nature of appeals as afore- 
said, and for the purposes mentioned in the said Order. 

(signed) C. C. Gremik. 
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ORDERS IN COUNCIL 

RESPECTING 

APPEALS FROM THE SUDDER DEWANNY 

ADAWLUT COURTS. 



At the Court at St. Jameses, 4th of September 1 833 ; 

Present, 
The King's Most Excellent Majesty in Council. 

It is this day Ordered by His Majesty in Council, by virtue Oider under 
of the provisions of an Act passed in the last session of Par- ' J,"* ^^^* ^^ 
liament, intituled, *' An Act for the better Administration of directing Kast 
Justice in His Majesty's Privy Council," That the United ^ bring3a"n 
Company of Merchants of England trading to the East AppaUtoa 
Indies do bring to a hearing before the Judicial Committee 
of the Privy Council on the 16th of November next, or as 
soon after as the said Committee may require, all the cases 
of appeal mentioned in the annexed list, the same being 
appeals from Courts of Sudder Dewanny Adawlut in the 
East Indies, in which no proceedings have been taken in 
England, on either side, for a period of two years subsequent 
to the admission of the said appeals respectively. 

(signed) C. C Greville. 

[Here followed a list of cases of appeal, containing 18 from 
Bengal, 10 from Madras, and 15 from Bombay.] 



At the Court at Brighton, the 18th of November 1833 ; 

Present, 
The King's Most Excellent Majesty in Council. 
Whereas His Majesty was pleased, by his Order in Recital of Order 
Council of the 4th of September last, to Oi-der, by virtue of ^*Jf„*^r.**^ 
the provisions of an Act passed in the last session of Parlia- 
ment, intituled, "An Act for the better Administration of 

c 
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FasX India 
CompaDy to 
appoint agents 
and counsel in 
cases referred 
to the Judicial 
Committee, 
under 3 & 4 
Um. IV. C.4. 



Proviso, that if 
such appoint- 
ment shall 
appear unneces- 
sary, thev may 
suspend it, and 
report thereon 
to the Judicial 
Committee. 



Justice in His Majesty's Privy Council/' That the United 
Company of Merchants of England trading to the East 
Indies should bring to a hearing before the Judicial Com- 
mittee of the Privy Council on the i6th of November then 
ncxt« or as soon after as the said Committee might require, 
certain cases of appeal from the Courts of Sudder Dewanny 
Adawlut mentioned in the list to the said Order annexed : 
And whereas it hath been deemed expedient by His Majesty 
in Council that such further directions as are hereinafter 
contained should be given with respect to the said Appeals* 
His Majesty is therefore pleased, by and with the advice of 
His Privy Council, and in pursuance of the provisions of the 
aforesaid Act, to Order, and it is Hereby Ordered, That 
the said United Company of Merchants of England trading to 
the East Indies do appoint agents and counsel for the differ- 
ent parties in the appeals mentioned in the said list, to trans- 
act and do all such matters and things as have been usually 
transacted and done by agents and counsel for parties in 
appeals to His Majesty in Council from His Majesty's colo- 
nies or plantations abroad. 

Provided, nevertheless, that if in any particular case or 
cases it shall appear that the appointment of agents or coun- 
sel as aforesaid will not be necessary, then it is hereby fur- 
ther Ordered, That the said United Company do suspend the 
appointment of agents or counsel in such case or cases, and 
do report thereon to the Judicial Committee of the Privy 
Council, in order that the said Committee may give such 
directions as to them may seem proper. 

(signed) C. C GremUe. 



At the Court at Brighton, the i8th Nov. 1833;* 

Present, 
The King's Most Excellent Majesty in CounciL 
Aecital of Act Wherras by an Act passed in the 3d 8c 4th years of His 
.mV^""^^' Majesty's reign, intituled, "An Act for the better Ad mini- 



* This Order was not issued until the 3d Dec. 1 833. 
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stration of Justice in His Majesty's Privy Council/' it is 
enacted. That it shall be lawful for His Majesty in Council to 
give directions to the United Company of Merchants of Eng- 
land trading to the East Indies for bringing to a hearing the 
appeals therein mentioned, and for appointing agents and 
counsel for the different parties in such appeals, and to make 
such orders for security and payment of the costs thereof as 
His Majesty in Council shall think fit. 

Therefore His Majesty is pleased, by and with the ad- East India 
vice of His Privy Council, to Order, and it is hereby Ordered, ueTto 5emand 
That the said Company shall be entitled to demand payment of payment of their 
their reasonable costs of bringing appeals to hearing by virtue Appeals to a 
of the said Act, to such an amount and from such party and h^^^^ii*™*^^ 
parties, and shall have such lien for the said costs upon all property leco- 
monies, lands, goods, and property whatsoever which may be JSTmade, m*" 
recovered in such appeals, and upon all deposits which may *uch Appnls. 
have been made, and all securities which may have been 
given in respect of such appeals, as the Judicial Committee 
of the Privy Council shall in each case direct 
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ORDER IN COUNCIL AND PROCLAMATION 

RESPECTING THE 

DISTRIBUTION OF THE PROCEEDS OF NAVAL 

PRIZES AND CAPTURES. 



At the Court at St. James's, the igth day of March 1834 9 

Presenti 
The King's Most Excellent Majesty in Council. 

Whebeas there was this day read at the Board a Memo- 
rial from the Lords Commissioners of the Admiralty, dated 
the 31st of January 1834, in the words following; viz. 

Having had under our consideration the several existing: ^ . , ^^, 

_.,._. 1 n ' li. , ReciUl of Me- 

modes m which the net proceeds of prizes captured from the moriaiof LonU 
enemy by jour Majesty's ships or vessels of war, and of cap- J^^® ^^™'^ 
tures and seizures made by such ships and vessels, under the mending an 
several Acts passed for the prevention of smuggling and other ^Se of ditui^* 
Acts relating to your Majesty's Revenue of Customs, and to ^^^^0° ^^ ^^v*' 
Trade and Navigation, for the abolition of the slave trade, ^^^^ *" ***" 
and for the capture and destruction of piratical vessels, and 
of the rewards which have been conferred for the same, have 
been distributed to the several ranks and classes of officers and 
men serving on board your Majesty's said ships and vessels, 
which distribution differs in all of them and from each other, 
and being of opinion that an alteration in the several modes 
at present in force would be productive of beneficial effects 
to the Naval Service, if the whole were arranged under one 
uniform system by equalising the mode of distributing the 
said proceeds and rewards ; and having had at the same time 
under our consideration the great disproportion in the pre- 
sent mode of distribution between the higher ranks of officers 
and the waiTant and two classes of petty officers, seamen, 

d 
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and marinesy and being also of opinion that it would bestow 

upon your Majesty's Naval Service a most important benefit 

and tend greatly to the encouragement of petty officers and 

able seamen entering voluntarily on board your Majesty's 

ships of war, if the shares of the proceeds and rewards above 

mentioned were considerably increased beyond what those 

valuable officers and men do now receive. 

Becommending We would, therefore, most humbly submit, that your Ma- 

cISmTairon^? j^sty may be graciously pleased, by your Order in Council, 

2fnh June 1816, ^q cause the Royal Proclamation of the 29th of June 1815, 

Council of for granting tlie distribution of the proceeds of prizes captured 

3(ith June 1827. (^^qj^ the enemy, and the Order in Council of the 30th June 

1 827, for the distribution of the proceeds and rewards arising 
from the several other captures and seizures before mentioned, 
to be annulled, and that iti lieu thereof your Majesty would 
Recommending cause your Royal Proclamation to issue, directing the distri- 
a^Prwllama?fon bution of the proceeds of all such captures and seizures and 
for the tiistn- rcwanls beuceforth to be made and conferred among the 
Prizes and Cap- officers, Seamen, and marines of your Majesty's Fleet in the 
tures, in manner manner following : viz. 

therein men- t*!* »f ^in^vi 

ttoned. tirst. — By takmg a reasonable sum from the nag-omcerS| 

captains, and commandei*s, and commanding officers' shares 
of two eighths, as at present allowed, and adding it to the 
shares of the other commissioned and warrant and petty 
officers, seamen, and marines. 

Secondly. — By giving to the flag-officers, captains, and 
commanders, and commanding officers, definite shares of the 
whole sum to be distributed respectively, without making 
the flag-officers' share dependent ou that of the captains and 
commanders. 

Thirdly. — By giving to the first lieutenant, or commander 
doing the duty of a first lieutenant (where there is any), a 
specific number of shares. 

Fourthly. — By adding a third class of petty officers, and 
dividing the boys into two classes^ by which the present 
number of classes, namely eight, will be increased to ten. 

Fifthly. — By throwing the whole, after deducting the parts 
allotted to the flag-officers, captains, and commanders, into 
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specific shares to each individual of the several classes, in- 
stead of appropriating a fractional portion to each class col- 
lectively. 

Should your Majesty be graciously pleased to accede to 
these general principles, we would humbly submit that the 
flag-officers or officers should have one sixteenth part of the 
whole net proceeds arising from prizes captured from the 
enemy, &c. 

[The further recommendations in this Memorial of the 
Lords Commissioners of the Admiralty are adopted verbatim 
in the Proclamation of the igth of March 1834.] 

His Majesty having taken the said Memorial into consi- Memorial and 
deration, was pleased, by and with the advice of His Privy ^c*»«ne ap- 
Council, to approve thereof, and also of the scheme for future proclamationof 
distribution therein submitted; and His Majesty, by and ^/oider^of*' 
with the advice aforesaid, is hereby pleased to direct, that the so June 1827, 
aforesaid Proclamation of the 29th of June 1815, for granting ^^^ * 
the distribution of the proceeds of prizes captured from the 
enemy, and the said Order in Council of the 30th of June 
1827, for the distribution of the proceeds and rewards arising 
from the several other captures and seizures before mentioned, 
be annulled, and the same are hereby annulled accordingly, 
save and except in so far as the said Proclamation or Order Except as to re- 
may have revoked any former Proclamation or Proclamations, vocation of for- 

^1 r-x y •! 11 ji *^ mer Ordere, and 

Order or Orders respectively, and also save and except as to except as to 
any captures or seizures which have been made before the 5aJ|!"7th^^**'* 
day of the date of this Order, and any captures or seizures Order, or after 
which shall be made after that day, and which shall be con- jemn^ before 
demned or adjudged in any of His Majesty's Courts of Vice- notice of it. 
Admiralty, before notice of this Order shall have been re- 
ceived by the Court of Vice-Admiralty in which such con- 
demnation or adjudication shall pass, and that the proceeds 
of all such last-mentioned captures and seizures, together 
with all rewards conferred for the same, shall continue to be 
distributed in the proportions and manner directed in and by 
the said former Proclamation and Order respectively. 

C. C. Grevi/le. 
da 
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By the KING. 

A PROCLAMATION. 

(Published in the Loudon Gazette of the 21st of March 1834.) 

WILLIAM, R. 

Whbrkas by Our Order in Council of this day's date. We 
were graciously pleased, for the reasons therein contained, to 
annul Our Royal Proclamation of the 2gth of June 1815, for 
granting the distribution of the net proceeds of prizes cap- 
tured from the enemy, and also Our Order in Council of the 
30th of June 1827, for the distribution of the net proceeds of 
captures and seizures made by Our ships and vessels of war, 
under the several Acts passed for tlie prevention of smuggling, 
and other Acts relating to Our Revenue of Customs and to 
Trade and Navigation, for the abolition of the slave trade, 
and for the capture and destruction of piratical vesseb, and 
of the rewards which have been conferred for the same ; and 
it is expedient that provision sliould be made by Us for the 
future distribution of such proceeds and rewards. We do now 
make known to all Our loving subjects, and all others whom 
it may concern, by this Our Proclamation, by and with the 
advice and consent of Our Privy Council, that Our will and 
pleasure is, and We do hereby direct, that the distribution 
of such proceeds and rewards shall be made in the following 
manner; viz. 

That the flag-officer or officers shall have one sixteenth 
part of the whole net proceeds arising from prizes captured 
from the enemy, and from all other captures and seizures as 
aforesaid, made by the ships and vessels under his command, 
and of the rewards conferred for the same, save and except 
as hereinafter piDvided and directed. 

That the captain or captaing^or commanders, of any of Our 
ships or sloops of war, or the officer or officers respectively 
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commanding such ships or sloops of war, who shall have been 
actually on board at the time of any such capture or seizure^ 
shall have one sixth part of the remainder, and where there 
is no flag-officer one sixth part of the whole. 

That the remainder shall be distributed into shares accord- 
ing to the annexed scale. 

First Class. — To the senior lieutenant, from first to fifth 
rates, inclusive, or the commander acting as first lieutenant 
(where there is one), the master of the fleet, and field officer 
of marine (if embarked)-^ fifly-five shares each. 

Second Class. — To the other lieutenants, captain of ma- 
rines, master, physician of the fleet, and secretary to the 
commander-in-chief-T-forty-five shares each. 

Third Class. — To the chaplain, surgeon, and other flag- 
officers, secretaries, purser, lieutenants of marines, boatswain, 
gunner and carpenter — twenty-five shares each. 

Fourth Class. — ^To mates, second master, assistant-surgeon, 
schoolmaster, clerks, master-at-arms — eighteen shares each. 

Fifth Class. — To midshipmen, master's assistant, admiral's 
coxswain, ship's corporal, captain's coxswain, quartermaster, 
gunners' and boatswains' mates, captains of forecastle and 
hold, coxswain of launch, caulker, sail-maker, carpenters' 
mates, armourer, captains of main and fore*tops, Serjeant of 
marines— ten shares each. 

Sixth Class ^^To captains of masts and afterguard, yeomeu 
of signals, coxswain of pinnace, sail^makers', caulkers' and 
armourers' mates, cooper, rope-maker, volunteers of first 
class, ship's cook, corporals of marines — eight shares each. 

Seventh Cla3s.— To seamen gunners, guimers' crew, car- 
penters', coopers' and sailmakers' crews, able seamen, yeomen 
of store-room, private and fifer of marines, above seven years 
— five shares each. 

Eighth Class. — ^To cook's mate, barber, ordinary seamen, 
captain's and purser's and ward-room stewards, captain's and 
ward-room cooks, private and fifer of marines, under seven 
years, and admiral's steward, cook, and domestics — three 
shares each. 

Ninth Class. — ^To' landsmen, stewards' mates, and others 

d3 
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not described, including supemumerarieB for victuals onIy» 
boys of first class — ^two shares each. 

Tenth Class^ — ^To boys of the second class— half a share 
each. 

When land forces are embarked to serve as marines, they 
are to share according to their respective ranks as marines. 

Secondly. — In the cases of prizes captured from the enemy, 
and all other captures and seizures as aforesaid, made by the 
officers and men of cutters, schooners, brigs and other armed 
vessels of war, commanded by lieutenants, when not in com- 
pany with other ships commanded by captains or commanders, 
the said lieutenants to share as captains, and where more 
small vessels than one shall be together, the lieutenants shall 
have equal shares of the one sixth part. 

But a lieutenant or lieutenants commanding small vessels^ 
when in company with captains or commanders, shall share 
only as commanders doing duty as first lieutenants, or first 
lieutenants of first to fifth rates, inclusive, namely, — they shall 
have fifty-five shares. 

The remainder to be shared as in the foregoing scale, with 
the exception of the clerk in charge, who is to share as 
purser, but if a ship or vessel bearing a purser be present, he 
is to share only as a clerk. 

Thirdly. — In all cases in which supernumeraries, whether 
officers or men, shall be borne by order of the Lord High 
Admiral, or Our Commissioners for executing the office of 
Lord High Admiral, or by other proper authority, they shall 
share with the respective ranks in which they may be acting : 
Provided always, and We do hereby direct, that no flag- 
officer or other person not actually present at the capture or 
destruction of any pirate vessel, shall be entitled to share in 
any distribution of the proceeds or bounty in respect of the 
crews of such piratical ships, vessels and boats; and also 
that no flag-officer, or other person, who shall not have been 
actually on board of any of Our * ships, or ships * of war, at the 
actual taking, sinking, burning, or otherwise destroying any 

* iStc in orig. 
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ship or ships of war, or privateers, belonging to the enemy, 
shall be entitled to share in the distribution of any head or 
bounty*nioney granted as a reward for the taking, sinking, 
burning, or otherwise destroying any such ship or vessel. 

Fourthly. — ^The following regulations are to be established 
with respect to the share before mentioned, to be given to the 
flag-officer or officers under whose command the capturing 
ships may be. 

That a captain, commander, or commanding officer of a 
ship or vessel, shall be deemed to be under the command of 
a flag when be shall have actually received some order from, 
or be acting in execution of some order issued by a flag- 
officer; and in the event of bis being directed to join a 
flag-officer on any- station, he shall be deemed to be tinder 
the command of such flag-officer from the time when he 
arrives within the limits of the station, and shall be con- 
sidered to continue under the command of the flag-officer of 
such station, until he shall have received some order directly 
from, or be acting in' execution of some order issued by, some 
other flag-officer duly authorized, or by the Lord High 
Admiral, or Our Commissioners for executing the office of 
Lord High Admiral for the time being. 

That a flag-officer, command ei^in-chief, where there is but 
one flag-officer upon service, shall have to his own use the one 
sixteenth part of the proceeds of all prizes captured from the 
enemy, and of all other captures and seizures as . aforesaid, 
made by ships and vessels under his command, and of the re- 
wards conferred for the same, save and except as hereinbefore 
provided and directed. 

That when ships or vessels under the command of several 
flags which belong to separate stations, shall happen to be 
joint captors, each flag-officer under whose orders the ships 
or vessels are, shall receive such proportion of the flag share 
to which be shall be entitled according to the number of 
ships belonging to each respectively. 

Captains or commanders, or commanding officers of such 
ships or vessels as 6hall be under orders from the Lord High 
Admiral, or Our Commissioners for executing the office of 
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Lord High Admiral, being joint captors with other ships or 
vessels under a flag or flags, the flag-officer is only to have 
his proportion of the flag share according to the number of 
ships belonging to his squadron. 

That if a flag-officer be sent to <H>mmand in the ports of 
the United Kingdom, he shall have no share in the prizes 
captured from the enemy, nor in the other captures or seizures 
as aforesaid, made by ships or vessels which have sailed, or 
shall sail, from that port by order of the Lord High Admiral, or 
Our Commissioners for executing the office of Lord High 
Admiral, nor in the rewards conferred for the same« 

That when more flag-officers than one shall be serving 
together; the one sixteenth part of the net proceeds of prizes 
captured from the enemy, and of the other captures or 
seizures as aforesaid, made by any ships or vessels of the 
fleet or squadron, and of the rewards conferred for the same, 
shall be divided in the following proportions : namely. 

If there be but two flag-officers,thechief shall have two third 
parts of the said one sixteenth, and the other shall have the 
remaining third part; but if the number of flag-officers be 
more than two, the chief shall have only one half, and the other 
half shall be equally divided amongst the junior flag-officers. 

That commodores of the first class and captains of the 
fleet shall be equally esteemed as flag-officers. 

And We do hereby further direct, that the captains and 
commanders of Our ships and vessels of war shall, on making 
any capture or seizure, transmit, as soon as may be, or cause 
to be transmitted, to the Secretary of the Admiralty, a true 
and perfect list of all the officers, seamen, marines and 
soldiers, and others, who were actually on board Our ships 
and vessels of war under their command, at the time of the 
said capture or seizure, and also of those who were absent on 
duty at such tin^e ; which list shall contain the quality of the 
service of each person on board, together with the description 
of the men, taken from the description-books of the capturing 
ships or vessels, and their several ratings, and be subscribed 
by the captain or commanding officer, and three or more of 
the chief officers on board : 



Proclamation, 19 March 1834. xxxix 

And We do hereby further direct, that when such lists 
shall have been duly examined with the muster-books of such 
ships or vessels, and lists annexed thereto, in order to see 
that such lists agree with such muster-books, and annexed 
lists, as to the names, qualities, or ratings of the oflScers, 
seamen, marines, soldiers and others, belonging to such ships 
and vessels, and, upon request, the Accountant-General of 
Our Navy, or examining officer, shall forthwith grant a cer- 
tificate, signed by such officer, of the truth of any lists so 
transmitted to the agents nominated and appointed by the 

captors or seizors ; and also, upon application, the said 
Accountant-General, or examining officer, shall give, or cause 

to be given, to the said agents, all such lists from the muster- 
books of any such ships and vessels, and annexed lists, as 
the said agents shall find requisite for their direction in 
making distribution to the parties entitled to share in the 
produce of such captures and seizures, and the rewards con- 
ferred for the same, and shall otherwise be aiding and assisting 
to the said agents in all such matters as shall be necessary. 

And We do direct, that in case any difficulty shall arise in 
respect to any of the regulations hereby proposed, and not 
herein sufficiently provided for, the same shall be referred to 
Our Lord High Admiral, or Our Commissioners for executing 
the oflFice of Lord High Admiral for the time being, and their 
directions thereupon shall be final, and have the same force 
and effect as if specially provided for in this Our Royal 
Proclamation : 

Provided always, and we do hereby direct, that the dis- 
tribution hereinbefore made, or directed to be made, shall not 
be construed to affect any captures or seizures made before 
the day of the date of this Our Royal Proclamation, nor any 
captures or seizures which shall be made after that day, and 
which shall be condemned or adjudged in any of Our Courts 
of Vice-Admiralty, before notice of this our Proclamation 
shall have been received by the Court of Vice-Admiralty 
in which such condemnation or adjudication shall pass; and 
We do hereby, lastly, direct, that the proceeds of all such 
captures and seizures made before the date of this Our Royal 
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Proclamation, or which will be made after that day, and 
shall be condemned or adjudged in any of Our Courts of 
Vice- Admiralty antecedent^ to the notice of this Our Royal 
Proclamation having been received in such Courts, together 
with all rewards aforesaid, shall continue to be distributed in 
the proportions and manner directed in and by Our said 
former Proclamation and Order respectively. 

Given at Our Court at St. James's, the igth day of 
March 1834, and in the fourth year of Our Reign. 

GOD save the KING. 
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ON APPEAL FROM JAMAICA. 
Wm. Nedham, Esq. ------ Appellant. 

V. 

J. Simpson, W. Tavlor, S. Taylor,! 7> ^ . . 
and W. Chrtstie . I - - - ij Respondents. 

Maria Robertson ------ Appellant. 

V. 

The same Parties ------ Respondents. 

George Gun Munroe, Esq. - - - Appellant. 

V. 

The same Parties ------ Respondents. 

Bryan Edwards, Esq. ----- Appellant. 

The same Parties ----- ^ Respondents. 

1 HESE causes were all heard ex partCj no counsel ^^* August 
appearing for the respondents. At the hearing an ' — s/-^ 
aflSdavit of Mr. Cook, the agent for the appellants, ^Jj^ii^J" '"^ 
was produced, which stated the case of Patnant v. fr«m thejudR- 
Simpson* \ that the Report of the Committee therein lodiai Court of 

Errory conii rm- 
• Vol. I. 399. ioK, upon a bill 

otexceptions, 
the judgments of n Court of Common Law, on the ground that the points of 
law involved in the appeaU had previously been determined, in two previous 
appeals agiainst the same responaents, and that they, by not consenting to an 
amicable compromise, had put the appellants to unnecessary expense. 

VOL. II. B 
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1831. had been confirmed by the King in Council : that on 
jt^^ the loth of January 1831, the same day on which the 
V. last-mentioned case was heard before the Committee, 

and immediately after the hearing of it, another appeal, 
in which Peter Matthew Dixon was appellant and the 
same parties were respondents, and involving the 
same question, was called on, when the counsel for 
the respondents attempted to induce the Lords of the 
Committee to allow the case to be argued, but they 
refused to admit it to be argued, and at once, as a 
matter of course, as being consequent upon their deci- 
sion in the former case, pronounced the same judg- 
ment : and that in both the said appeals Messrs. Mark* 
land & Wright, of the Temple, London, acted as the 
solicitors or agents of the respondents, one of iirhom, 
namely the said James Simpson, was in London at the 
time, and attended the hearing of the said SLppeals. 
It then went on to state some conversation and corres- 
pondence between Mr. Cook and Messrs. Markland 
& Wright, and between the latter and the respondent 
Simpson, both previously tb and after the lodging the 
petitions of appeal in these cases, in which Mr. Cook 
had urged, that as the question at issue in these 
appeals was the same as that in the previous appeals 
'of Pennant v. Simpson and Dixon v. Simpson^ that the 
respondents should return to the appellants the money 
which had been paid to them under the judgments at 
Jamaica, without putting the parties to the expenses 
of lodging the petitions of appeals, issuing the usual 
summonses, having the cases setded by counsel, and 
all the other expenses consequent upon a formal hear- 
ing. In one of these letters, dated the 3d of February 
1831, •Mr. Cook stated, that having lodged the peti- 
tion of appeal; " before we proceed to incur the 
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^' expense of getting the appellant's cases settled by issi. 
" counsel, and printed, we think it right to apply to j^""'' ' 
" you once more, to know whether, on the part of the ^ ». 
^* respondents, you intend to defend the appeals. We 
^^ have no hesitation in stating, that the object of the 
'^ present application is to enable us, on behalf of the 
^^ appellants, if the cases should come to a hearing, to 
'^ ask for costs against the respondents ; Mr. Simpson 
'* must be now aware that by the decision of the appel- 
*' late court in Mr. Pennanfs and Mr. DLron*s cases, 
" the judgments of the Court of Error and of the Su- 
^* preme Court are reversed, and no information which 
^^ he can obtain from Jamaica can affect the cases now 
'^ pending." The respondents and their agents in their 
letters refused to comply with Mr. Cook's proposi- 
tions. The affidavit then went on to state, that the 
respondents had not appeared to the said four appeals, 
and that '' by the conduct of the said respondents, in 
^* not consenting to an amicable termination of the said 
** four appeals, the said appellants had been put to 
" very serious, and in the deponent's belief, unnecessary 
'^ expense." It did not appear that any notice of this 
affidavit had been served upon the respondent or his 
agents. 

Pemberton (K. C.) and Burge^ for the Appellants, 
in all these cases urged that the judgments of the 
Courts below ought to be reversed, the points in dis- 
pute having a]jgady been determined, after very long 
argument, in the case of Pennant v. Simpson ; and that 
on account of the conduct of the respondents, they 
ought to pay the costs of the appeal. They also cited 
Henry y. Byar*. 

♦ Vol. I. p. 388. 
B 2 
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1831. Sir L. Shadwell, Vice-Chancellor, 

^' ' expressed the opinion of their Lordships, that the 
V. judgments should be reversed, and that the appellants* 
Simpson, ^q^^^ should be taxed in the usual way, by a Master 
of the Court of Chancery. 

This was accordingly done. The Reports of the 
Committee on each case, which were confirmed by the 
King in Council, simply directed that each of the 
judgments of the Courts below should be reversed, 
with 158/. 12 J. 3 rf. sterling, costs of the appeal ♦. 

* Tbe following observations have been very kindly sent to the 
reporter by one of the counsel in tbe previous appeal of Pennant v. 
Simpson, As it is probable, that applications for costs under similar 
circumstances may frequently be made, the reporter is induced to 
insert them, witliout, however, presuming to give any opinion upon 
the subject. 

A Court of Appeal cannot depart from the bill of exceptions, which 
is a mode, founded on statute, to give the Court of Appeal a knowledge 
of the evidence on which the verdict and judgment have been given ; 
which evidence, other^'ise, would not appear on the record, and there 
weuld be nothing on which a writ of error could be founded ; Bridge 
man v. HoUt Shower's Pari. Cas. 1 30. The form of a bill of excep- 
tions shows how both parties are concluded by the record, *' And in- 
** asmuch as the several matters produced, &c. aud insisted on, do not 
^ appear by the record of the verdict, &c., the counsel proposed their 
** exception, &c., and proposed to the judge to put his seal, according 
*^ to the form of the statute in such case made, &c." 

Though the affidavit was read, to prove vexatious opposition, and 
was the ground for the pnjceeding for costs, yet it has not been 
noticed dn the orders, reversing the judgments with costs ; it there- 
fore appears as if the decision of the appellate Court was founded (as 
it ought to have been) solely on the records and bills of exceptions. 

In cases where a judgment at common law is reversed^ it is con- 
trary to legal principles to condenm the respondent to pay costs of 
the proceedings in error ; a precedent of the Icind is probably not 
to be found in the books. See fVycill v. Siaplet6n^ 1 Strange 617 ; 
Notceil v. Roake^ 7 B. & C. 405 ; BeM v. PattSf 5 East, 49. 

Where a verdict is special (that is, to be entered for the plaintiff^ if 
the Court should determine in his favour a point reserved ; but to be 
entered for the defendant, if the point of law should be determined for 
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A petition for a re-hearing of all these cases was 
presented, but, according to the present practice of the 

the latter), judgment may be pronounced for either plaintiff or defen- 
dant. There cannot be any judgment where the parties go to trial oi> 
an issue to the country, and the matter is not disposed of by nonsuit, 
unless there is a verdict to sanction the judgment ; but where the 
verdict is special, the jury leave it to the Court to say for whom the 
verdict shall be, and the judgment is given for the party, in whose 
favour the verdict eventually stands. A Court of Appeal is authorised, 
in such a case, not merely to reverse a judgment for the plaintiff, but 
to give a new judgment for the defendant, the verdict being, in the 
result, for him. Giidart v. Gbadstone^ vi East, 668. 

Where there is an absolute verdict for the plaintiff, there can be 
DO judgment on the record for the defendant. If, for any reason, it 
should appear to the Court that the plaintiff ought not to havejudg*" 
ment, the Court cannot go further than arrest the judgment ; and as 
the plaintiff has the verdict, this is done without costs to the plain* 
tiff of the motion in arrest of judgment; T\ffin v. Glass^ a Barnes's 
Kotes^ 124; Fisher v. Kitchingmany 3 Ditto, 230. If judgment has 
been pronounced for the plaintiff on the verdict for him, the Court of 
Appeal, if this judgment iff erroneous, can only do what is equivalent 
to the arrest of judgment, which ought to have been granted in the 
Court below, namely, adjudge that the judgment for the plaintiff should 
be reversed ; Parker v. Harris^ 1 Salk, 269. Bnt neither the Court 
below nor the Court of Appeal, on an absolute verdict for the plaintiff, 
can pronounce judgment for the defendant ; Belly, P0U9, 5 Ea»t, 49.. 

In the four last ex parte appeals, the verdicts for the plaintiffs were 
absolute, yet judgment has been given for the defendants for cosls> 
which is error on the record. It was neither competent to the su^ 
perior Court to do thb, nor to condemn a respondent 10 the costs of 
appeal. 

It was not regular to make use of Uie dectsioncF in Pennant''^ and 
IKjon's appeals for any other purpose than as an authority upon a 
point of law. If the judgments of the Lords of Appeal had been for 
the respondents in those cases, the appellants in the last appeals 
would not have been concluded by those judgments. If these had 
been cases in which a court of law could have granted a consolidation 
rule, it was for the defendants exclusively to apply for such a rule in 
the Court below, and each to have submitted to the decision in the 
cause first tried. But they put the plain tiffii to the expense of seven 
actions, each defendant having the cost of only one to sustain. The 
defendants t»eiog severally entitled to say that the cause of any o£ 
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Privy Council Office, the Clerk of Appeals refused to 
receive it *. 

the othere was distinct from his own, and res inter alios acta^ it is not 
just to bold the plaintiff concluded against the others by a decision 
in favour of one. The principle of consolidation, which in fact was 
here rejected by all the defendants* could not have been adopted by 
the Court in cases like these, the circumstances and the evidence in 
each differing ; Manchester CoUege v. Ishennoodj 2 Sim. 476. 

* In the MSS. book of Council cases in the Bodleian Library^ 
Rawlinson, Middle Press, No. 63, there is a statement of a case from 
Jersey, Dumaresq v. Le Hardi^ in which, on the 11 th of March 
1667, an order for a rehearing was granted on the petition of the 
appellant^ stating that his counsel had not attended, and the facts had 
been misrepresented to the Committee ; and on the a6th of March 
1669, an order was made by the King in Council confirming the 
report of the Committee on the rehearing, in which they seem to 
have come to a different decision to what they had done on the 
original hearing ; there is no account of the previous proceedings, 
however, in this case, in the MSS. book, which consists of extracu 
made very irregularly in different hands from the Council-books, be- 
tween the years 1591 and 1676. It is understood that there is an- 
other case in the Council-books (which are not allowed to be in- 
spected) in 1716, where there was a rehearing of a case from 
Minorca. Notwithstanding however these precedents, it is stated in 
Penn v. Lord Baltimore^ 1 Ves. sen. 456, that in 1746, on a petition 
for a rehearing in a case of The Massachusetts Bag Company v. JTie 
Kingf a Committee of Council was appointed to search for precedents, 
and they reported that there was no instance of rehearing an appeal, 
which would be mischievous, unless on some very particular circum- 
stances, as new discovery or fraud concealed, and therefore the petition 
was rejected In 1806 a petition for a rehearing, drawn by Mr* Har- 
grave, was presented, in the case oi Bedford v. Wade^ from Jamaica, 
and was rejected. Sir Wm. Grant, in delivering the opinion of the 
Committee, said that he was happy that nothing had been suggested in' 
the petition to alter the opinion the Committee had formed, as he was 
extremely doubtful whether a rehearing could be granted after the 
Report of the Committee had been confirmed by his Majesty in 
Council, any more than a rehearing could be granted by the House 
nf Lords. See Hargrave's Jurisconsult Exercitations, vol. a, p»394« 
The practice with regard to petitions of this kind has of late ^ears 
been as stated in the text. 
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The Reverend Charles Pilkington,! 

William Thomas Williams, and I Appellants. 
• J. Newland - - - - J 

V. 

The Award of the Commissioners for Liquidating 
Claims of British Subjects and Others, against 
the Government of France *. 



8tb Feb. 
1891. 



By the 2d Article of the Treaty of Commerce be- 
tween Great Britain and France, of the 26th of A state having 
September 1 786, it was agreed, " that in case of a c^ confi^ 
*• rupture between the two Governments, (which rup- ?^"^/^^'^® 
'* ture should not be deemed to exist until the re- the subjects of 
*• calling or sending home of the respective ambassa- iount^v^^eid 
" dors and ministers,) the subjects of each of the two ^tt^«con- 

, , *' nscation was 

^ parties residing in the dominions of the other should complete of a 
" have the privilege of remaining and continuing to su^^^Tof^^^^ 
" trade therein without anv manner of disturbance, so confiscating 

** stfite aclcnow* 

*^ long as they should behave peaceably, and commit ledged before 
" no oflfence against the laws and ordinances; and in ^onti^rtouT 
** case their conduct should render them suspected, and ^"« ^«>n? *^>™ 
" the respective Governments should be obliged to order of the"enemj, 

although he 
* The Reporter has heen favoured by Mr. West with bis notes in was excused 

this and the following case, and has, from their importance, been ^"^^ actually 
, . . . • "^ paying It over 

indaced to pnnt them. to the state, 

and the decree 
of confiscation was subsequently repealed. 
After tbe repeal of the decree of confiscation the debtor paid into the 
NatioDal Treasury of the confiscating state, in the name of his creditor, the 
amount of his debt, in tlie currency of the time; which, however^ was very 
much depreciated since the date of his declaration of his debt under the decree 
of confiscation: Held, that the confiscating state, having entered into a treaty 
to make compensation for all undue confiscations and sequestraticins, were 
answerable for the debt in the currency nt the time of the debtor's decia* 
ration, it not being a case between a debtor and creditor, but of repaiatioi' 
by a wroiig-duer. 
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182!. " them to remove, the term of 12 months should be al- 
PiLEiKCTOH " lowed them for that purpose, in order that they might 
V, " remove with their eflfects and property, whether in- 
sioKEMFOR " trusted to individuals or the state*." Notwithstanding 
iPvo AKr* this treaty, the French Republic, on the commencement 
of the revolutionary war, confiscated, by a decree bear- 
ing date the loth of October 1793, all property and 
debts belonging to, or owing to subjects of the King of 
Great Britain ; and every holder and debtor of such 
property or debts was required by this decree to make 
a declaration of them within 24 hours after the publi- 
cation of the decree to the administration of his 
district, under pain of a fine equal in amount to the 
value of the property not disclosed, and 10 years' im- 
prisonment f • 

Messrs* Lalanne & Co. of Bayonne, were, at the 
time of the publication of this decree, indebted to 
Messrs. Williams & !Newland, of Chichester, in a 
considerable sum of money, and they made, in obedi- 
ence to it, two declarations of the amount of their 
debt to the administration of their district By the 
latter of these, which was made on the loth of No- 
vember 1 793, in order to correct some errors of the 
former one in the calculation of the rates of exchange, 
tbey declared that they owed to Messrs. Williams & 
Newland the sum of 769,666 livres toumois, 19 sous, 
3 deniers, in French money, which remained in their 
hands, ready to be deposited in the public chests when 
required. In consequence, however, of the representa- 
tions they made to the French Government of the 
difficulty they would have in paying into the public 

* See this treaty in Annual Re^ster for 1786, p. 367. 
i* See Oxholm v. Wolffs () Maule tx. Selwyn, 92, for a decision on 
a similar decree by the Danish Government. 
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chests so large a sum, the immediate payment was ^g^,^ 
dispensed with, and they were ordered to hold it in 
readiness to pay it into the Treasury when required, 

except such part of it as they had in their hands in Com mis- 

_ SIONERS ¥f 

coin or cash, which they were to pay into the Trea- Claims 
sury immediately. They had, however, no part of 
the sum in coin or cash, and no payment was there- 
fore made by them until the 3d of January 1 795, when 
another decree was passed by the Republic, directing 
that no further effect should be given to the former 
decrees of sequestration and dep6t, and that all sums 
of money belonging to natives of countries at war 
with the Republic, which had been paid into the public 
chests in consequence of the former decrees, should be 
restored to the persons who had paid them in. 

The debt due to Messrs. Williams & Newland 
remained therefore unpaid by Messrs. Lalanne & Co. 
until the month of April 1796, when they«transmitted 
the amount of it in assignats, which had, in consequence 
of an order of the Representatives of the People in mis- 
sion in the Department of the Basses Pyrenees, dated 
the 16th of October 1793, forbidding the circulation 
of gold and silver, and ordering them to be exchanged 
for assignats, become the sole currency at Bayonne, to 
their correspondent at Paris, M. Paulin Lalanne, with 
directions to him to pay it into the National Treasury, 
in the name of Messrs. Williams & Newland. The 
Treasury refused to receive it in their name without 
an authority from them to do so, and Messrs. La^ 
lanne & Co. wrote to them in consequence, requesting 
them to send over a proper authority to the Treasury. 
Before, however, an answer was received, M. Paulin 
Lalanne had, in obedience to a law of the Republic, 
passed the 19th of March 1796, (which directed the 
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1S2]. exchange of all assignate for mandats, at the rate bf 

PiLKiMGTOH 3^ ^^' ^°®' ^^ declared, that within three months 

V. after the passing of the law assignats should be of no 

sioNEASFoa value) exchanged the sum of 769,666 livres toumois, 

om^FrIhce ^9 ®^"^ 3 deniers, in assignats, for the sum of 26,655 

livres, 7 sous, 30 centimes, in mandats. After 

some time, no authority having been sent over by 

Messrs. Williams & Newland to the Treasury, on 

account of the continuance of the war between the 

two countries, M. Paulin Lalanne paid the 26,655 

livres, 7 sous, 30 centimes, mandats, into the Treasury 

in his own name, and obtained from it a receipt for 

the sum of 266 francs, 1 o sous. 

A provision was made by the 14th Article of the 
Treaty of Amiens, " that all claims which, according 
'^ to established usages and the law of nations, ought 
^* to revive at the period of peace, should be heard 
*^ and decided before competent tribunals/* On ac- 
count, however, of the short duration of the peace that 
succeeded that treaty, no claims were decided. 

By the 4th additional Article of the Treaty of Paris 
of the 30th of March 1814, it was agreed that Com- 
missioners should be appointed by the two contracting 
powers (France and England), '^ qui s'occuperont de 
*^ Texamen des reclamations des sujets de Sa Majesty 
** Britannique envers le Gouvemement Frani^ais, pour 
** la valeur des biens, meublesou immeubles, indument 
confisqu6s par les autorit6s Fran^aises, ainsi que 
pour la perte, totale ou partielle, de leurs creances 
** ou autres propriet6s indument r^tenues sous le 
^^ sequestre depuis Tann^e 1792/' This agreement 
was confirmed by the 9th Article of the Treaty of the 
20th of November 1815, and various conventions were 
subsequently entered into by the two Governments 
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for the appointment of Commissioners, and the pro^ i82i. 
viding of funds for the payment of the claims. A joint 
Commission of English and French subjects was ap- 
pointed, but the Commissioners did not agree amongst 
themselves, and ultimately a convention was entered Claims 
into between the two powers, on the 25th of April 
1 8 1 8, by which " It was agreed, that in order to effect 
^' the payment and entire extinction, as well of the 
^' capital as of the interest thereon due to the subjects of 
His Britannic Majesty, of which payment had been 
claimed by virtue of the Article of the Treaty of the 
30th May 1814, which has been before mentioned,'' 
that an annuity of three millions of francs, repre-* 
senting a capital of sixty millions of francs, should be 
inscribed in the great book of the public debt of 
France, and that the inscriptions should be delivered 
over to Commissioners appointed by the King of 
England. This was accordingly done, and an Act of 
Parliament, 59 Geo. 3, c. 91, was passed, by which 
Commissioners were appointed to distribute this sum 
amongst the different claimants, according to the true 
intent and meaning of the various conventions that 
had been entered into between England and France, 
and in case any of the claimants should be dissatisfied 
with the decisions of the Commisioners, an appeal was 
given them, by the lOth section of die Act, to the King 
in Council. 

The appellants, who were the representatives of 
Messrs. Williams & Newland, preferred a claim before 
the Commissioners for the amount of the balance of their 
account, which was sequestered in the hands of Messrs. 
Lalanne & Co., being 769,666 livres, 19 sous, with 
interest thereon at five per cent, from the 1st of Oc- 
tober 1793 to the 2 2d of March 1816^ amounting to 
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1821. 865,977 livres rmiDg a total of 1,634,743 livres, 

PiLKiMGTON 1 9 so^s. 

CoMMis. '^^^ Commissioners rejected this claim, and from 

SIGNERS FOR thcir awafd the appeal was instituted. 

Claims '^'^ 

OM Francs 

PhilUmore^ (Dr.) and Carr^ for the Appellants. 
The King's Advocate (Sir Christopher Robimon\ 
and Tindaly for the Respondents *. 

Sir William Grant: 

From the resolutions of the Commissioners in this 
case it might be inferred that they meant to make 
a distinction between debts originally due from the 
Grovernment of France, and debts origioally due from 
private subjects of France. I do not know whether 
that is a distinction they meant to take, or whether 
their resolutions purport only, that it was necessary 
that the debts should be actually seized or possessed 
by the French Government, in order to bring the case 
within the provision of the Treaty of 1 814 ; because if 
it was meant to make a distinction between original 
debts of the French Goyemment and original debts of 
individuals, we think there is no ground for such 
a distinction. The Treaty of 1814 provides, generally, 
a compensation for all losses that British subjects may 
have sustained by the confiscation or sequestration of 
their debts, without distinguishing whether those 
debts were originally due from the French Govern- 
ment or from private subjects* It is impossible to 
assign a reason why, if the French Government seized 
the debts of one British subject and the goods of 
another British subject^ it should make a compensa*- 

* The Reporter, uofurtuuately, has not beeu ahle to obtaiD sufficient 
notes to give a report of the argament* 
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tion for the goods, but make no compensation on isQi. 
account of the debt. Piti^H^on 

Tlie Treaty of 1814 proceeds on the assumption «. 
that the sequestration or the confiscation of British signers Foa 
property was an improper and unjustifiable act, an ^jfpj^^^cfc 
illegal act it could hardly be said to be, because it was 
the act of that which was at the time a sovereign 
power. The expression used is indument confisquh. 
Now, property may be said to be indument confisque 
with reference to the Treaty of 1786, with reference to 
the modem usages of nations at war, or with reference 
to the conduct of this country towards the subjects of 
France; for at the time of the French decree no law 
had passed in this country that in any way affected 
the interests of foreign creditors having debts due 
to them here ; no law of confiscation indeed ever did 
pass in this country against French property; and 
the kind of sequestration that was at a subsequent 
period laid upon it, was in truth a protection of 
the French creditor against the violence and injus- 
tice of his own Government*; therefore if that 
distinction was meant to be taken, a distinction 
between debts originally due from the French Go- 

* By the 34 Geo. 3, c. 9, which was passed in consequence of the 
confiscatory decrees of the French Government, the payment of 
debts and remittance of money to French subjects was forbidden, 
under the penalty of being declared a traitor, and suffering death 
and forfeiture, as in cases of high treason. By the 34 Geo. 3, c. 79, 
all persons possessed of property belonging to or indebted to French 
subjects, were ordered to give an account of it to Commissioners, 
under penalty of forfeiture of double the ^'^alue of the propeity 
concealed. The Commissioners were not, however, to receive pay- 
ment of the debt or effects, but to leave them in the hands of the 
depositary or debtor. If, however, either the French creditor or 
English debtor or depositary desired it, they had the power of 
ordering the money to be paid into the Bank • 
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1821. vernment and debts originally due from private 
PiLKisGTOH individuals, we think there is no ground for it. 

^^ •^^ The professed object of every treaty, the declared 

fijoNBRB FOB inteutiou of France in this treaty, was to treat the 
OK FalvcE. subjects of England with the same justice with which 
the subjects of France had been treated in England. 
The subjects of France never suffered by confiscation 
in England, and therefore it would not be putting the 
subjects of England on the same footing, if their 
private debts due in France were to be confiscated or 
sequestered, without any compensation being made 
for them. Perhaps all the Commissioners meant to 
say, was merely that the debt must in some way or 
other have become the debt of the French Govern- 
ment, that is, by the French Government having 
actually taken possession of it ; and the argument has 
chiefly turned upon the import of the late resolution 
of the Commissioners, which is in these terms: 
^* Whereas the French Government, in fact, dispensed 
Hith the deposit of the said sum of money, on account, 
among other reasons, of the difficulty Lalanne & Fils 
^* would have had in providing the necessary funds for 
^^ such purposes, so that the said sum of money was 
^* never taken into the actual possession of the French 
^* Government, but, on the contrary, remained in pos- 
^' session of the said debtors until after the repeal of 
'^ the law of sequester and confiscation, when it was 
voluntarily paid by them into the hands of the proper 
officer appointed by the law of France for the receipt 
of judicial deposits." Now, from the enumeration of 
these circumstances, as leading to the conclusion to 
which the Commissioners came, we may presume, 
that if the circumstances had been reversed, the Com* 

inissioners would have come to a different conclusion ; 

a, 
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and therefore the inquiry is, whether the existing case I82i. 
differs substantially from the supposed case ; whether p^^ 



IMOTOa 



the case iti which the claim is disallowed, be mate- ^' 
rially different from that in which we must presume it sioners fob 
would have been allowed. oi^fVaIuj^. 

Now the confiscatory decree certainly extended to 
this debt just as much as to the others, and the debtor 
made the declaration required by the decree. We 
need not, therefore, consider how the case would have 
stood if any debtor had chosen to have run the risk of 
the penalty of the law, and never disclosed to the 
French Government that he had in his bands any 
property belonging to British subjects, so that the 
French Government could not have had the power of 
exercising any dominion over that property, of which 
the knowledge was withheld from them. Here the 
French Government is fully apprised that the 
Lalannes have in their hands a debt to a certain 
amount, due to a British subject; from the moment 
they are in possession of that knowledge every thing 
depends upon their discretion ; what they will do with . 
it in consequence of their own decree ; how they will 
execute that decree ; whether they will grant or refuse 
indulgence to the holders of the debt ; all that depends 
upon them ; the creditor is entirely out of the question, 
he has nothing whatever to do with the debt. The 
Lalannes do, in fact, request indulgence, not upon 
the ground, that they are an insolvent house and 
unable to pay their debts, but in consequence of their 
property being locked up, so that it would be diffi- 
cult at that moment to make the required deposit ; they 
do not at all rest upon any negligence or oversight of 
the French Government ; but they think it necessary 
to make a special application to the French Govera- 
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1 821. ment, in order to induce it to dispense with the deposit 
PiLimcoTOH ^^ ^^^ money ; and it is the positive finding of the 
^' Commissioners, that in consequence of such represen- 
6IOKERS FOR tations, and from other causes, the French Govem- 
ox FbImce. rocnt did, in fact, dispense with the payment of the 
money, that is, with the payment of all the money 
excepting such sum, if any, as they might have in coin 
or in cash ; that they ordered to be immediately paid, 
if any such sum there was, and with respect to the rest, 
the Lalannes were to hold it, subject to the disposition 
of the French Government, to pay it into the Treasury 
whenever they should be called upon so to do. This 
was an indulgence not at all given to the English 
creditor, but to those who had become the debtors to 
the French Government, and who had ceased to be 
debtors to the English creditors. The French Go- 
vernment distinguished not between one English 
creditor and another English creditor, but between 
one French debtor and another French debtor, and in 
making a distinction between coin and other property, 
they treated themselves as the owners, and this was 
treating the Lalannes as their depositaries, and sub- 
stituting them in the place of the national cashier, the 
Regisseur des Domaines : to the creditor it was a 
matter of no importance whether the Lalannes were 
• made the depositaries of the French Government, or 

whether the money was in the hands of the cashier of the 
National Treasury, The French Government took upon 
themselves, undoubtedly, the risk of the solvency of 
the Lalannes; supposing they had failed the next day, 
the loss, as the law then stood, would have been a loss 
to the owners. The French Government were the 
owners of this debt. It would have been no loss to 
the creditor, for his loss had antecedently accrued by 
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the confiscation. Their bankruptcy would have made 
no difference to him, but it would have made a dif- 
ference to the French Government, who would have 
claimed and received the dividend, as we find they 
actually did, where they g^nted a similar indulgence, 
and where a bankruptcy took place ; therefore, from 
the moment that the French Government chose to 
constitute, as they did by this Act of their's, the 
Lalannes the depositaries of this sum of money, the 
possession of the Lalannes was the possession of the 
French Government. If itbe necessar}', therefore, tp 
ground the claim upon possession, the French Govern* 
ment had all the possession they chose to take pf this 
debt ; and the Lalannes very truly state, in a letter to 
Newland & Company, that when the confiscatory 
decree was repealed, they were just in the same 
situation as if they had paid the amount of the debts in 
assignats into the National Treasury, and had received 
back again the very same assignats in specfe. 
Undoubtedly they were in just the same situation, and 
their creditor was just in the same situation ; he was in 
no better situation in consequence of their not 
having paid these assignats into the National Treasury^ 
than he would have been if they had paid them iu; 
By the repeal of the confiscatory decree, that which 
professed originally to have been actual confiscation, 
and which operated as actual confiscation while in 
force, was rendered different in effect ; but the decree 
operated as a sequestration for the time ; and for the 
loss by sequestration provision is made in the treaty 
just as much as by confiscation. It is hardly possible, 
perhaps, that sequestration for 1 5 months should not 
have been productive of some loss to a creditor ; but 
a question has been discussed at the bar, how much 

VOL. II. c 
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18^1. another Species bf loss, which had accrued from the 
depreciation of assignats ftoih the passing of the 
decree to the repeal of it, is to be charged to the 
CoMMis. French Government. That question is not directly 

SIOMEHS FOR ^ ■* , "^ 

Claims brought before us by the adjudication of the Commis- 
sioners ; but as it has been discussed at the bar, it may 
be better, to prevent future controversy, to say a word 
upon it Wi^ understand that the Commissioners 
have considered the depreciation of the assignats to be 
a loss for Which the French Government ought to be 
responsible in those eases in which they had taken 
virhat is called actual possession of the debt, that is, in 
Which they had got the amount of the debt paid in 
assigbatS) and afterwards returned only the same 
nominal value in assignats. Now, wheh we find, that 
what Was done in this case was equivalent to that 
actual possession which took place in other cases, it 
follows, that the creditor should have the benefit of 
the principle on which the Commissioners have acted 
in these other cases. 

Great part of the argument at the bar would un-:^ 
doubtedly go to show that the Commissioners have 
acted Wrong in throwing that loss upon the French 
Govemihent in any case^ for they resemble it to the 
case of depreciation of currency happening between 
the time that a debt is contracted and the time that it 
is paid; and they have quoted authorities for the 
purpose of showing that in such a case the loss must 
be borne by the creditor, and not by the debtor. That 
point it is unnecessary for the present purpose to con- 
sider, though Vinnius, whose authority was quoted * 

• Vinnius ad Insdt. lib. 3, tit. 15, No. 12. *' Siquidem neutri con- 
'' trahentium injuriam fieri volumus, ita definiendum videtur, ut si 
^' bonitas monetae intrinseca mutata sit, tempas contraclCls, si extrin* 



BBFORE THE PRIVY COUNCIL. 

the other day, certainly comes to a conclusion directly 
at variance with the decision in Sir John Davis's 
Reports*; he takes the distinction, that if between 
the time of contracting the debt and the time of its 
payment the currency of the country is depreciated by 
the State, that is to say, lowered in its intrinsic good- 
ness, as if there were a greater proportion of alloy put 
into a guinea or a shilling, the debtor should not 
liberate himself by paying the nominal amount of his 
debt in the debased money ; that is, he may pay in the 
debased money, being the current coin, but he must 
pay so much more as would make it equal to the sum 
he borrowed ; but he says, if the nominal value of the 
currency, leaving it unadulterated, were to be increased, 
as if they were to make the guinea pass for 30 j., the 
debtor may liberate himself from a debt of 1 /. 10*. 
by paying a guinea, although he had borrowed the 
guinea when it was but worth 21 ^. I have said it is 
unnecessary to consider whether the conclusion drawn 
by Vinnius, or the decision in Davis*s Reports, be the 
correct one ; for we think this has no analogy to the 
case of creditor and debtor. There is a wrong act 
done by the French Government; then they are to 
undo that wrong act, and to put the party into the 
same situation as if they never had done it. It is 
assumed to be a wrong act, not only in the treaty, but 
in the repealing decree; they justify it only with re- 
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^' seca, id est, valor itnposititius, tempus 8o!utionis, in solutioiie faciendd 
" spectari debeat/' In the prior part of this title Vinnius refers to 
all the principal authorities in the civil law on this subject. Potier 
agrees with the resolution of the Judges reported by Sir J. Davis, 
Traite sur Contrat de Vente, partie 5, cap. s, No. 416. 

* Case of Mixt Monies, Sir J. Davis, p. 26, 6th Resolution of 
Judges. 
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tS2l. ference to that which, as to this country, has a false 
foundation; namely, on the ground of what other 
governments had done towards them; they having con- 
fiscated the property of French subjects, therefore, they 
Claims gay, we thou&fht ouKclves justified at the time in 
retaliating upon the subjects of this country. That being 
destitute of foundation as to this country ; the Re- 
public themselves, in effect, confess that no such decree 
t>ught to have been made, as it affected the subjects of 
this country; therefore it is not merely the case of 
tt debtor paying a debt at the day it falls due, but it is 
the case of a wrong-doer, who must undo, and com- 
pletely undo, the wrongful act he has done ; and if he 
has received the assignats at the value of sod. he 
does not make compensation by returning an assignat 
which is only worth 20 d. ; he must make up the 
tlifference betu*een the value of the assignat at different 
periods. And that is the case stated by Sir John 
Davis*, where restitutio in mtegrum is stated. He 
says, two cases were put by the Judges who were 
trailed to the assistance of the Privy Council, although 
they were not positively and formally resolved : he 
isays, it is said if a man upon marriage receive 1,000 /. 
as a portion with his wife, paid in silver money, and 
the marriage is dissolved causd precontract's^ so that 
the portion is to be restored, it must be restored iu 
equal good silver money, though the State shall have 
depreciated the currency in the mean time. So, if 
a man recover 100/. damages, and he levies that in 
good silver money, and that judgment is afterwards 
reversed, by which the party is put to restore back all 
he has received, the judgment-creditor cannot liberate 

• Sir J. Davis, p. 27. 
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himself by merely restoring i oo /. in the debased cur- 
rency of the time, but he must give the very same 
currency that he had received. That proceeds upon 
the principle, that if the act is to be undone, it must 
be completely undone, and the party is to be restored 
to the situation in which he was at the time the act to 
be undone took place. Upon that principle, there- 
fore, undoubtedly the French Government, by restoring 
assignats at the end of 13 months, did not put the 
party in the same situation in which he was when 
they topk from him assignats that were of a very 
different value. 

We have said, that as this point is not directly or 
immediately before us, it can make no part of our 
decree. At the same time, it may not perhaps have 
been without some utility to have given an opinion 
upon it, inasmuch as it was argued and discussed at 
the bar ; and we think, therefore, the Commissioners 
have proceeded on a perfectly right principle in those 
cases in which we understand they have made an 
allowance for the depreciation of paper money ; and 
considering that, this case does not differ from those 
in which they have made that allowance, we are 
of opinion that the claimants ought to have the same 
equity administered to them in remunerating them for 
the loss they have sustained. Upon the whole, there- 
fore, we direct that the award of the Commissioners 
be reversed, and that it be referred back to them to 
ascertain what loss the appellants have suffered under 
the confiscation or sequestration of their debts in the 
hands of the Lalannes. 

The decree of the Court was, that the award should 
be rescinded, and that it should be referred back 
to the Commissioners to adjust the loss which the 
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appellants had sustained by reason of the confisca- 
tion or sequestration of the debt due to them by 
Messrs. Lalanne & Son. Another appeal was sub- 
sequently presented against the award made by the 
Commissioners, in consequence of this decree, com- 
plaining of the mode in which they had calculated the 
appellants' loss. Of the arguments or judgment pro- 
nounced in this case the reporter has no notes, but the 
decree was, " That the award of the Commissioners 
'^ should be affirmed, with the following variation ; viz. 
" that the amount due to Messrs. Newland & Co. 
should be calculated upon the declaration made by 
Lalanne & Co. on the loth of November 1793, 
amounting, at the date of that declaration, to 
769,669 /• 1 ^. 9 d.y and estimating that amount ac- 
cording to the table of depreciation for that month 
in the department of the Basses Pyrenees, allowing 
^* the difference between that value and the value of 
the said sum in assignats in February 1 795, ascer- 
tained by the same table." 
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Appellants. 



CASE OP THE ENGLISH ROMAN-CATHQLIC 

COLLEGES IN FEANCE. 

The Rev, John Da^tiel, President of 
the English College at Douay ; the 
Rev. John Beu, Superior of the 
English Seminary at Paris ; the Rev. ^ 
Francis Tuite, the Rev. John 
Yates aqd Thomas Cleghorn, 
surviving Administrator^ of ^e Epg- 
lish College at St. Omer - - - - 

The Award of the Commissioneus for Liquidating 

British Claims on France. 

iHIS was an appeal from the same Commissioners 3d & i»th 
as the preceding case. asfh Nof. 

The English college at Douay was founded by ^^25. 
Cardinal Allen, when that town was under the a corpomdon 
doipinion of Spain. By its statutes (which were Jecu"Tni fo^' 
originally framed under the direction of Pope Clement ^^. country, 
th^ 8th, and were afterwards revised and augments objects in op- 
ed, in 1 689, by Cardinal Norfolk,) it was provided, E law, 
that all the students and fellows should be of the and under the 
English nation, and that every student, on his admis- foreign govern. 
sion, should swear to live " s)ab obedientia summi ^°®^"^^j j"®' 
^ Pontifici^ Romans Ecclesiffijuxta fo^mamjuramenti claim any 

^, r*»nt*i»i'» • T\" ^' Tfe A* compensation 

'* professionis ndei telicis memonee rii quarti ronti- from the go- 
" ficis Maximi ;*' and also " vitam ecclesiasticam ^ernment of 

' ^ ^ the country 

*^ agere ; et quotiescunque et quandocunque fuerit a iu which they 

* existed, for 

the con6scation of their property under a treaty pviog that right to British 
subjects. 

I'he individual members of such a corporation are also equally incapaci- 
tated from making any claim, as British subjects, for the loss of their income 
arising from the funds of such a oorpomlipu. 

C4 
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iB'i5. *' superiore impositum in Angliam lucrandanim ani- 
_ *^ marum causd proficisci*.^ There was also a provision 

Damiel 

V. thatf ** Cum tempus mittendi sacerdotem aliquem in 
sioNCMFOR ** Angliam lucrandarum animanim causA appropin- 
^i.*'*!'*__ " quaverit, fiet de eo examen, si eas virtutes ac 
*^ talenta habeat, qus ad tantnm opus aggrediendum 
** sunt necessaria ; et si idoneus visus fuerit, ei facul- 
'* tates concedentur, quas sacerdotibus ad missionem 
" Anglicanum proficiscentibus ordinarie solent con- 
^* cedi, accepto tamen primum ab eo promisso, sub 
*' juramento de obedienti& debita revendissimo Do- 
^* mino Episcopo ipsi in Anglia pro tempore preposito 
*^ praestandsL, et quod pacifice se geret, ac nihil sponte 
*^ molietur, quod ad seditiones aut factiones per- 
'* tineat ; quod si inidoneus fuerit repertus, vel i^us 
** modi juramentum recusaverit^ illi facultates non 
'* concedentur." The president of this college was 
appointed by the Pope, ^in the same manner as the 
Roman-catholic vicars apostolic of England, fiy the 

* Constitutions or Statutes of the College, cap. i, De AdmissioDe. 
The form of oath was, ** Ego N. N. Collegii Anglorum Duacensis 
"'^ alumnus considerans divina erga me beneficia et illod imprimis, quod 
*' me ex patri4 fasresi laborante eduxit, et ecclesise suae Catholice 
** membrum eflecit, cupiensque tants Dei misericordiie non penitus me 
" ingraturo praebere, statui me totum divino ejus famulatui, in quan- 
** tum possum, pro fine hujus collegii exequendo offerre, et promitto, 
** juroque Omnipotenti Deo me paratum esse annuo, ac futurom 
** semper quantum sanctissimd ejus gratii me adjuverit, ut soo 
^ tempore sacros ordines suscipiam et in Angliam ad proximoniiii 
** lucrandas animas revertar quotiescunque et quandocunque Su- 
** periori hujus Collegii pro sui instituti ratione illud mihi precipere 
** visum fuerit in Domino, interim vero dum hie vivo, promitto me 
** quiete et pacifice, et collegii institntiones regulasque pro meo 
" vinii, observaturum/' 

t Constitutions of the College, cap 5, De Promotiooe ad Sacras 
Ordines ac Missione in Angliam. 
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Statutes he had the power ''statuere de rebus omni- i825. 
" bus ;*' and although he might collect the votes and d^^iel 
opinions of the other members for his own better «. 
information, he was not to be bound by any number 
of opposite votes ; '^ quin faciat auditi omnibus, quod 
" sibi melius in Domino videbitur*." The whole of 
the property of this college had been purchased for it 
by British subjects, no part of it having been derived 
either from the Government of France, or French 
individuals. 

The seminary at Paris was founded in the year 
1667, for the purpose of enabling the students at 
Douay to finish their studies and obtain their degrees 
at the University of Paris. In the year 1684 letters 
patent of the King of France, for its establishment, 
were duly registered in the Parliament of Paris, and 
in 1688 the archbishop of Paris approved of a code 
of regulations which had been framed for it The 
superior of this establishment received his appoint- 
ment from the senior vicar apostolic of England. 
It was necessary, however, that his appointment should 
be confirmed by the archbishop of Paris. The presi- 
dent of the college at Douay acted as the provisar 
temporalis of this seminary ; and its property, which 
consisted principally of rentes perpetuelles in the 
Great Book of France, was, like that of the Douay 
college, derived wholly from the donations of British 
subjects. 

It did not appear that the French Government 
exercised any control over either of these two institu- 
tions, or that they were connected with any French 
establishment or institution ; and neither^ the superiors 
nor any of the members of them were ever bound by 

* Cooetitutions of the College, cap. 4, De Disciplina. 
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I8S5. any oath or promise of allegiance to the King of 

dI^ France- 
V- The English college at St Omer was founded 

sioNERSFoa originally in the year 1593, by Father Parsons, an 
onFbakce. ^'^g"^^^ Jesuit of great celebrity, for the education 
of English Catholics, under the patrons^e of Philip 
the 2dy of Spain, who granted it an annual pen- 
sion of 6,000 liyres, which was continued to it by the 
French Government after that the town of St. Omer 
had, in the reign of Louis the 14th, been ceded 
to them by the Spaniards. This college remained 
under the control of the Jesuits until the time of the 
dissolution of that religious body in France, and 
the confiscation of their property by the Crown; 
soon after which Louis the 1 S^h^ by letters patent, 
dated the 14th of March 1764, directed that this 
college should be continued, restored to it all its 
ancient revenues, and placed it under the admipistrap* 
tion of a president and council, composed of its prjn^ 
cipal officers ; subject, however, to the visitation of 
the bishop of the diocese of St. Omer as to spiritual 
matters, and of the Parliament of Paris as to temporal 
matters. The property of this college consisted of 
the pension of 6,000 iivres from the Government, and 
of various rentes arising from funded and real pro* 
perty. 

On the 28th of October 1790, a Report on the 
English, Irish, and Scotch religious and secular esta<» 
blishments in France, was presented to the National 
Assembly, by M. Chassey. He recommended the 
preservation of such of them as were secular, on the 
grounds, thai their interior government had not beeu 
at variance with the laws of the State, and tiiat by 
subjecting them to such laws as might thereafter be 
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passed on the subject of national education, the 
Assembly would be able to guard the empire from 
any inconveniences that might be feared from them* 
In pursuance of this report a law was passed by the 
Assembly on the 7th of November 1 790, which pro- 
vided, that the secular foreign establishments should 
continue to exist under their ancien regime, subject 
however to such changes as the laws relative to public 
education might require, and should enjoy the pro- 
perty they had acquired by their own money or that 
of their countrymen. On the 14th of June 1791, the 
National Assembly ordered that the civic oath, and 
other formalities which by law were required of French 
ecclesiastics, should not be demanded of the members 
of these foreign establishments. 

On the 30th of August 1792, a law was passed by 
the Legislative Assembly, (which had succeeded to 
the National Assembly), by which the goods of all 
foreign abbeys or communities situate in France ; and 
all the goods transferred to seminaries, or originally 
belonging to the Jesuits, were placed under sequester. 
In consequence of this, the public seals were placed 
on the eflfects of the college of Douay in February 
1793, and on those of the college at St. Omer on the 
3d of the following August ; the property belonging 
to the seminary at Paris was also sequestered in the 
same year. On the 1 oth of October 1 793, a decree 
was passed in the National Convention, (which had 
succeeded to the Legislative Assembly), ordering, that 
all the moveable and immoveable property, and all 
goods of every descriptioii in France belonging to the 
English, Scotch, Irish, Hanoverians, and in general to 
the subjects of the King of Great Britain, should be 
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1825. confiscated for the use of the Republic, and that they 
^r^ — ' should, immediately upon the receipt of this decree, be 
V. seized, and put into the hands of the Administrators of 

sio]^£RsToB. ^^ National Domains. It also ordered, that all the 
f^F^^lr, English, Irish, Scotch, and in general all the subjects 
of Great Britain should be seized, and seals put upon 
their papers. Immediately after the passing of this de- 
cree, on the 1 2th of October 1 793, the members of the 
college at Douay were thrown into prison. The pro- 
perty of these establishments was especially exempted 
from sale, in a decree of the Convention, dated the 
8th of March 1793, which directed the sale of the 
property of all French establishments of a similar 
nature. Part, however, of the property belonging to 
the college at Douay, was sold, according to the state- 
ment of the claimants; but the greater part of it 
remained in the hands of the Administrators of National 
Domains until the 3d of January 1 795, when a law 
was passed by the Convention, repealing the decree of 
confiscation and sequester of the 30th of August 1 792. 
The members of these colleges were about this time 
released from prison, and they immediately made 
applications to the ruling powers of the French Re- 
public in the course of the same year, 1 795, for the 
restitution of both their moveable and immoveable 
property which had been seized. The form of govern- 
ment in France was changed during this year, and on 
the 26th of October was vested in a Directory of five 
persons, and of Councils ; and this new government, 
on the 24th of the next November, passed a decree, 
which directed the restitution of the property to these 
colleges. The seminary in Paris, in fact, recovered 
possession of their house, but those of the colleges 
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at Douay and St. Omer had been converted into 1825. 
military hospitals, and no rents were ever paid to the 
members of any of these establishments for the occu- v. 

pation of their property during the time that they were sionersTo* 
detained in prison. The Government of France soon ^5^*1 w., 
after this, though at what exact date the papers did 
not show, appointed some persons of their own nomi« 
nation to the control and management of the revenues 
remaining to these colleges ; and in 1 805 Mr. Walsh, 
an Irishman, was appointed Administrator-general of 
a new united establishment, which connected all the 
houses of education in France formerly belonging to 
English, Scotch, and Irish Catholics. In that capa- 
city Mr. Walsh sold a portion of their lands, let on 
lease the college at Douay, and also the house which 
had belonged to the seminary at Paris, and liquidated 
at one-third a part of the rentes which had belonged to 
them. In the same year a Bureau, composed of French 
subjects, was created by Bonaparte, to whom he con- 
signed the control of this united establishment, and the 
administration of their revenues. 

Louis the 1 8th, on his restoration, issued an ordon- 
nance, dated the 21st of June 1814, by which he 
confirmed the union of the Britannic Colleges ; but he 
removed Mr. Walsh from his situation, and appointed 
a Mr. Ferris in his stead. On the 14th September 
following he issued another ordonnance, by which he 
separated these establishments into three separate insti- 
tutions, for the English, Irish and Scotch nations ; sub- 
ject, however, to a central Commission, who were to 
arrange all difficulties that might arise in consequence 
of this division. All affairs concerning these establish- 
ments were, however, by an arreti of the Minister of 
the Interior, dated the 26th of January 1815, referred 
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1825. to the ** Administration des Cultes."' This arrangement^ 

^^ ' however, was not of long continuance, for on the 30th 

V. of October following another ordonnance appeared, 

sionTrs'for which created a new Board, called the " Bureau Gratuit 

5p«!^,L de Surveillance Gen^rale," and charged it with the duty 

of determining all questions which had arisen from the 

division of the united establishment. The English 

Catholic clergy having, however, presented remon«- 

strances to the French Government, the King issued 

another ordonnance, dated the 25th of January 1816, 

by which he reinstated the presidents of the college at 

Douay^ and other superiors, in the possession of the 

moveable and immoveable property belonging to their 

respective establishments which remained unsold, and 

placed the colleges, as to spiritual matters, under the 

jurisdiction of the bishops of their dioceses, and as to 

temporal, under the surveillance of the Secretary of State 

for the Interior. 

Soon after the formation of the joint English and 
French Commission of Liquidation, the appellants put 
in claims for compensation for the losses they had 
sustained, and the English Commissioners applied to 
the French Commissioners to furnish the necessary 
documents from the public offices, to enable them to 
establish their claims. The French Commissioners 
declined, however, to comply with this request, because 
** L*ancien college de Pr^tres Anglais de Douay, fait 
'' partie des ^tablissements fond^s en France avec 
" I'approbation du Gouvemement Franf ais ; c'est done 
^' k la Commission charg^ par le Roi de France de Tad- 
^* ministration gratuit des d6bris de la dotation de ces 
** anciens 6tablissements k recueiller ces renseignments, 
^^ et k en faire tel usage qu'il appartiendra." The 
English Commissioners, notwithstanding this answer. 
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again wrote to the French Commissioners on the sub*' i825. 
ject, and insisted that the greater part of the property ' ^ ^ 
claimed was purchased with English money, for the ^ v. 
education of English Catholics, and that the sum pro** 
vided by France under the Convention could only be Claims 
distributed among persons who were stricdy entitled 
to the designation and character of subjects of his Bri^ 
tannic Majesty. Before, however, any further steps 
were taken in this business, the joint Commission was 
dissolved. On the formation of the existing Coknmis- 
sion, separate claims were preferred by the principals 
of each of the three establishments, in respect of such 
part of their property as had been confiscated or 
alienated by the French Government, and of the rents 
and profits of the whole of it during the time it had 
been appropriated to other purposes before the Comt 
missioners. The Commissioners made one award upon 
all these claims by which they rejected them, and each 
of the principals then made a 3eparate appeal to the 
Privy Council from the award. All the three appeals 
were, however, at the suggestion of their Lordships, 
ai^ed together. 

Fonblanque (K. C.)} Sir J. Mackintosh and Carr^ 
for the Appellants :-^ 

It is natural that a case so unlike every other that 
ever arose for decision, should be attended with many 
technical difficulties. These, however, are more to be 
dreaded in a Court of positive law, than in a Court of the 
law of nations. Although, unhappily for mankind, that 
law is destitute both of precision and power ; although ' 
its authorities are weak, and those who ought to be its 
subjects are powerful and rebellious ; yet as an im- 
portant compensation for those great defects, it is at 
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1825. least free from all pettifogging and chicanery; every 
^' ' discussion on it must refer to the substantial iustice and 

Daviel t • 1 • 

V. natural equity of the case ; and as it has scarcely any 

sion^^s"foe ^orm in which instruments ought to be drawn, the 

Claims attention must be directed, in the construction of them, 

ON Francs. , . . ,« ,, 

solely to the mtention of the parties who formed them, 
without any regard to mere verbal criticisms or to 
those strict technical rules which are necessary and 
useful in Courts of municipal law. 

If the Treaties of 1 8 1 4 and 1815 had left these claims 
to the adjudication of a French tribunal, it must have 
decided in favour of the appellants. That they were 
natural-bom British subjects is a fact which could not 
have been disputed. Could it, however, before such 
a tribunal, have been said, that they were divested of 
their original character of British subjects, because the 
existence of their institutions on French soil imposed 
on them the duties of local and temporary allegiance 
to the Crown of France ? If so, it must have been 
argued, that there was no such thing as joint allegiance. 
Such allegiance, however, is provided for by inter* 
national law, and no doubt of the existence of it was 
entertained by this Board in Fanning^ case, where the 
question was, whether Mr. Fanning was naturalized or 
not? and it was determined that the character of 
a British subject was not prejudiced by temporary 
residence in France and temporary allegiance to the 
French Government, because a clause of the treaty 
provided compensation for the confiscation of real pro*^ 
perty, and no alien could possess property in France 
without having been naturalized. Could, then, the 
length of time that this institution had existed ia 
a foreign country have been contended to make any 
difference ? If so, it must have been contended that ia^ 
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the many British houses of trade of very long continu- 
ance in the French sea-ports, the rights of every suc- 
ceeding partner, being a natural-bom subject of His 
Majesty, were affected by the length of time he had Coums- 

t 111 . ^ SIOXEBS FC 

been preceded by a series of persons engaged in the Claims 
same business, or in performing the same duties as "^ ^**^*^'^- 
himself, and that the ancient date of the foundation of 
the factories at Lisbon, Smyrna or Leghorn, destroyed 
the national character of every person who in modern 
times became a resident member of one of them. It is 
evident, however, that no such arguments would have 
been attempted to be raised before a French tribunal, 
and that such a Court must have considered the mem- 
bers of these colleges as British subjects. That the pro- 
perty, for the loss of which they claim compensation, 
was British property, would have been another fact 
equally incapable of being disputed, because it was 
spared from the sequestration the National Assem-. 
bly of 1791 imposed upon that of all other establish- 
ments of a similar nature, solely on the ground that 
it was the property of British subjects. No pretext of 
the illegality of these establishments could have been 
urged before such a tribunal, for in France institutions for 
the education of Roman-catholic priests were perfectly 
consonant with its laws. The only argument, that could 
have been adduced before it, would have been one, which 
is mentioned in the award of the Commissioners, ** that 
^' these establishments had lost their corporate character 
" by the laws of France, so that in consequence of the 
" dissolution of the ancient character, and of the creation 
*' of a new one for similar purposes, the claimants were 
** not the true and real members now composing such 
'^ new corporation, nor entitled in their individual capa-' 
** cities to claim the property which belonged to the 

VOL. II. D 
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1825. " ancient corporations." Could, however, such a pro- 
"r""'; ' position have been supported? How did they lose 
V. their corporate character but by the same act of outrage 

and violence by which they lost their property? The 
Claims whole act was equally wrongful. By the Treaties of 
1814 and 1815 the King of France expressed his plea- 
sure to give compensation for the whole, and on his 
return to France in 1816, one of his first acts was to 
restore to the present claimants the remains of their 
property which remained unconfiscated, by which he 
indeed must be held to have acknowledged them to be 
the same corporations, as existed previously to the Revo* 
lution. But supposing, for the sake of argument, that 
the corporate character was lost, still the individuals 
who filled the offices of presidents were entitled to com- 
pensation for the loss of the incomes, to which they 
would have been entitled, if the property had not been 
confiscated. 

Are, then, your Lordships bound or not to decide on 
the same grounds as would have influenced a French 
Court? There has not, indeed, been any distinct deter- 
mination of this Board, whether the law of France or 
of England is to determine the rights of a British sub- 
ject to claim under these treaties and conventions, yet 
your Lordships advanced very £ar towards deciding 
this point in the case of the claim of Mr. Boyd on the 
Duchy of Luxembourg. The Duke of Luxembourg was 
an emigrant, and greatly indebted to Mr. Boyd. By 
the decrees of the Government of France the property 
of emigrants had been made subject to the claims of 
their creditors ; but Mr. Boyd's claim was opposed, on 
the ground, that there had been a period limited for 
making of claims on the emigrant's property, and that 
Mr. Boyd had not brought his claim forward within 
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that period. It was discovered by counsel, at the hear- 1825. 

ing of the appeal before this Board, that there was r)^„,EL 

a decree not proved before the Comraissioners, which «. 

enlarged the time for making those claims, and the siovebs tor 

question arose, whether that decree was admissible or Claims 

A /• • 1 • 1 ^^ Frakce. 

not. As foreign law it clearly was not so, because 
foreign law is a mere fact, and it was therefore con- 
tended, that it was not to be regarded as a foreign law, 
but as the law of the country which was to decide the 
right. Your Lordships determined in favour of Mr. 
Boyd's claim, on account of this enlarging decree, and 
therefore must be supposed to have admitted the va- 
lidity of the arguments of Mr. Boyd's counsel. . Had, 
however, this question never previously arisen before 
this Board, it ought to be decided according to the 
general doctrine, that international questions are every 
where to be tried by the same law. As Lord Stowell 
says, speaking of the Court of Admiralty, " the 
" soul of judicial authority is locally here, but the 
'* subject matter is at Stockholm ; it is the duty of 
'' those who sit here to determine this question as if 
" they were sitting at Stockholm*.'* 'J'hus your Lord- 
ships, sitting in London, are bound to decide this ques- 
tion on the same principles as would have governed 
a tribunal sitting at Paris. This is a claim against the 
King of France, in consequence of that prince having 
voluntarily made himself a debtor of those British 
subjects who were wronged by the confiscation of their 
property, whilst it was under the protection of the laws 
of France ; the French Government has paid the com- 
pensation, and your Lordships have no other power 
than that of trustees acting in the execution of a trust 
created by that Government to divide this compensation 

• Mafia f i Rob. 351. 
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1825. amongst those, who sliall prove themselves entitled to 
Daktfl ^^' ^^ would be a monstrous proposition to contend 
V. that the King of France, when he consented to a com- 
mission being formed for the purpose of ascertaining 
the extent of the injuries committed on the property of 
British subjects, must have been understood to have 
intended to refer to the law of England to ascertain 
their rights to property in France. Property is the 
mere creature of civil institutions ; what is property 
in one country is not property in another, and that 
only can be considered as property in France, which 
was held conformably to the laws and institutions of 
France. It is, therefore, to those laws and institutions 
that you* must refer, to ascertain either the existence 
or the extent of any right claimed, or wrong to be com- 
pensated for, in respect of property in France. 

According to the established principle of Interna- 
tional comity, whatever transaction is lawful in the 
country in which it originated, must be ever after 
treated as valid in all other countries. Huber, in his 
treatise Dc Omflictu Legum^ especially mentions the 
cases of marriages contracted in Friesland, which were 
held valid in Holland, although they would not have 
been held so had they been originally contracted in 
Holland *, and of contracts for the sale of goods, pro- 
hibited by the law of the country where the Court sat, 
which were however enforced, because they were entered 
into in a country where their sale was permitted. These 
doctrines were expressly recognized by Lord Mansfield 
in the case of Robinson v. Bland f. There is no exam* 
pie of any act having been set aside on account of 
a mere malum prohibitum in the prohibiting country, 

* Huber Instit. lib. i, tit. 3, s. 8. 

t 2 Burrows, 1077; and see Holman v. Johnton^ Cowper, 
34»- 
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where the act has been done in a country where there 1825. 
was no similar prohibition. Dariel 

Admitting, however, for the sake of argument, that <»• 

a French Court ought to have decided against the sionersfor 
claimants, or that your Lordships were not bound by ^n FnIi!cE. 
the same rules of decision as such a tribunal would have 
been, still these treaties and conventions, taken by them- 
selves, and putting out of our considerations the laws of 
England, give a right of compensation to all British sub- 
jects whose property has been confiscated ; the statute 
59 Geo. 3, 0,51, recites those treaties and conven- 
tions; by doing so, it as much adopts them as if it had 
repeated them verbatim^ and it thus makes them part 
and parcel of the law of England, and effectually repeals 
any opposing laws. The words, indeed, of the statute 
itself are, '' any law, statute or usage to the contrary 
" notwithstanding." 

No decision of your Lordships has hitherto pro*- 
Bounced the penal laws of England to create an impos- 
sibility of receiving indemnities under the treaties and 
conventions of 1&14 and 1815 ; and it would be need^ 
less to remind you of the general rule of law, that penal 
statutes of extreme severity, avowedly by their pream- 
bles formed to meet temporary emergencies, are in 
after times to be limited by the most rigorous con- 
struclion. It may, indeed, be well argued, that the 
old seminary laws have been repealed by the 31st 
Geo. 3, c. 32. That Act * recites a great many an- 
cient statutes, and, amongst others, the 3d Cha. 1, 
c. 2 ; and it enacts, '* that no person shall be prose- 
** cuted for entering or belonging to any ecclesiastical 
" order or community of the Church of Komef;'' and 
these words must be construed to amount to a repeal 

♦ Sec. 4. t Ibid. 

i>3 
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of the 3d Cha. 1 . The sole title of this Act was, " to 
" restraiB the passing of any to be popishly bred beyond 
" the seas :" the sole object of it was the punishment 
of those who went or sent youth to foreign seminaries 
for education. If, therefore, the words *• community 
" of the Church of Rome," in the enacting clause of 
the 31st Geo. 3, be understood to comprehend any 
popish university or college beyond sea, there is 
a reason for its recital of the 3d of Cha. 1, for then 
that latter statute is repealed, but should those words 
not be so understood, no reason whatever can be 
assigned for the recital of it, as it does not contain 
a single provision, but against the sending of youth 
to be popishly bred beyond the seas. Although these 
words " community of the Church of Rome," do not 
in their general application indeed apply to foreign 
colleges, yet still it is the only interpretation by which 
the statute 33st Geo. 3 can be consistently explained; 
and probably the Legislature intended it as a more 
comprehensive word, to include the term " college, 
" school and university,'' which are used in the statute 
of Charles. If, indeed, it could be argued, that this 
statute, at the same time that it took away all means 
of domestic education from the English Roman-catholic 
clergy, did not at the same time, by repealing the Act 
of Charles the 1st, give them the opportunity of 
legally acquiring that education abroad, it would be 
mere mockery to call it an act of toleration, when, by 
totally depriving that body of all means in future of 
obtaining education at all, it would in reality have been 
a measure of severe persecution. 

It is impossible to contend that, because these 
claimants have professed an intention to employ the 
funds they may recover, by the decision of this Board, 
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for the purposes of education in England, that they 1325. 

are not entitled to recover them at all. In answer to ^ '' ' 

a letter from Lord Castlereagh, they declared their ^^.^ 

intention to so employ them : but they have done no Commis- 

^ J ' J SIGNERS V* 

act in consequence of that declaration, and they are Claims 
ready to revoke it, and devote their funds to the same 
purposes in a foreign land*, should their wish to employ 
them in their native country be imputed as a fault to 
them. Their capability to receive the funds, as a cor- 
poration long acknowledged in France, and if not 
strictly instituted according to any of the modes re- 
cognized by the laws of England, yet still as quasi 
corporations according to that law, cannot be disputed ; 
and all that your Lordships have to do, is, to direct the 
payment of the money to the persons legally entitled 
to' receive it, and to give a discharge for it, without 
inquiring into the method, in which it is probable that 
they will employ it In some cases you have directed 
the payment of sums of money to executors, who have 
subsequently had to distribute it amongst legatees, or 
creditors of their testator; and a Chancery suit is 
at present depending between the next of kin of 
Mr. Fanning and his personal representatives, to 
whom your Lordships ordered the amount of the money 
awarded, in respect of his claim, to^be handed overf. 
Your Lordships have now before you the presidents 

* In De Garcia v. Lmcsoth 4 Vesey 433, a bequest to foreign 
nunneries, and in Smart v. Prujean, 6 Vesey 567, a bequest to a per- 
son in the character of superior of a foreign convent, to be applied as 
she or her successor should judge most expedient, were held void. 
See also De Themmmes v. De Bonneval^ 5 Russ. 295. 

-(* See the Reports of the various decisions in Chancery on this 
case, nomine Hill v. Reardon^ in Jacob, 84 ; 2 Sim. & Stu« 437 ; 
3 Russ. 608 ; and also, as to the jurisdiction of the Court of Chancery 
over the monies paid under awards of these Commissioners, Lhyd 
V. TrimlestowMy 4 Sim.^296; Hachctt v. Pattk^ 6 Madd. 4. 

D4 
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\SQ5. of the colleges, who are the only persons qualified to 
Dak^ give a legal discharge, and to them, without involving 
V- yourselves in questions as to their probable application 

aioNERs Foft of the money, you ought to direct the payment of it: 
Claims it will be the province of some of our municipal Courts 
of justice, when paid, to direct the proper application 
of it. The Commissioners, indeed, appear, in some 
part of their award, to have imagined, that the Bureau 
Gratuit might have some right to demand payment ; 
but that Bureau is, in fact, merely a board of sur- 
veillance, or superintendence over all institutions for 
public education in France ; it has interposed no claim ; 
the respondents cannot advance any claim on its 
behalf; and, had any claim been advanced, an express 
provision is made in the Act of Parliament for adverse 
claims, by directing that the Commissioners should pay 
into the Court of Chancery a sum of money suffi- 
cient to satisfy them, qu&cunque vid datd ; no adverse 
claim however has been made in this case, and no effec- 
tive opposition can therefore be made to these claimants, 
on account of the pretended rights of the Bureau Gratuit. 
£ven according to the harshest construction of the 
statutes against the Roman Catholics, the use to which 
this money might be applied is not universally super- 
stitious throughout the British dominions, because it 
may be legally applied to Catholic education, pro- 
bably in Scotland*, certainly in Ireland, and clearly in 
Canada. The statute 31st Geo. 3, appears at first 
adverse to this proposition, because it prohibits t 
'^ the founding, endowing and establishing any school, 
" academy or college, by persons professing the 
^' Roman-catholic religion, within these realms, or 

^ It would appear that such an application would have been in 
violation of the Scotch Act, 8th & 9th Will. c. 3. 
t Sec. 17. 
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" the dominions thereunto belonging." The words i825. 
*' these realms/' must, however, be considered as 
utterly void of meaning ; for, in 1791, when this Act 
passed, they could not mean England and Scotland, Commih- 
for they were part of the same realm ; nor could they Claims 
mean Ireland, because Ireland was not at that time 
bound by the law of England. If there is then any- 
thing in the law of Scodand which makes it illegal to 
found a seminary for Catholic education there, it is the 
Scottish Toleration Act, 33d Geo. 3, c. 44, which in its 
8th section prohibits ** any Roman Catholic in Scotland 
'' from being a teacher of children of Protestant 
*' parents, or from being a schoolmaster, professor 
" or public teacher of any science," meaning obvi- 
ously in the schools and universities established by 
law. Now surely ' these minor disabilities would not 
have been imposed on Scotch Catholics, if the great 
sweeping incapacity to teach, under the 31st Geo. 3* 
had been at all applicable to Scotland. Then with 
regard to Canada, the Act says, *' And the dominions 
" thereunto belonging." To what does the word 
" thereunto" refer but to " these realms ;" and if those 
words must be struck out of the Act, the relative must 
follow the fate of its antecedent. In practice it cannot 
be said that it is illegal to educate Catholic ecclesi- 
astics in Canada, after the Act endowing the Catholic 
clergy, and establishing that religion, after the capitu- 
lation of the country, and after the awards made by 
these very Commissioners, granting indemnifications 
to religious communities there. We know that there 
is an ecclesiastical seminary under the Catholic bishop 
of Quebec, for the education of his clergy, which has 
been established by the laws of the province, which 
could not have been the case if the law of Great 
Britain applied to it. This Act could still less apply 
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1825. to Ireland, which, at the time of its passing, enjoyed 
^""^ a separate Legislature of its own ; and it cannot be 
v. contended that it would be illegal to apply funds in 

SIGNERS FOR that coutttry for the purposes of Roman-catholic edu- 
Claims cation, when in the very last volume of the Statute 
Book there is a general appropriation Act, 5th Geo. 4* 
c. 115, which sets aside the sum of 8,928/. " to 
** defray the expenses of the Roman-catholic semi- 
" nary in Ireland ;" and a similar clause can be found 
in the appropriation Acts for the last 25 years. In 
Ireland, however. Lord Chancellor Manners has 
lately decided, in the case of Exparte Bush, that the 
doctrine of superstitious uses makes no part of the law 
of Ireland ; and he in that case gave effect to a bequest 
for saying masses for the soul of the deceased* • 
Could, indeed, any man- say, that a bequest to the 
college at Maynooth would be illegal ? It may be 
argued, however, that although the education of Irish 
Catholic ecclesiastics in Ireland would be legal, yet 
that of English Catholic ecclesiastics there would not 
be so ; but this argument could not hold good, because 
all the English statutes forbid only the education of 
English Catholics at seminaries out of the King's alle- 
giance, and as Ireland never was out of the King's 
allegiance, those statutes cannot apply to it. There 
could, therefore, be no illegality in endowing a college 
with these funds in Ireland, or in applying them to 
the support of a college already existing there ; and if 
in any part of His Majesty's dominions the uses to 
which this money will be applied, can be legally carried 
into execution, the award of the Commissioners must 
be set aside. 

* This case is not reported. No notice was taken by the counsel 
for the appellants, in this argument, of the Irish statute 33d Geo. 3, 
c. 21, s«7, which is referred to in the following case. 
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King's Advocate and TitidaU in support of the 1R25. 
Award : — ' 

These establishments were French corporate bodies, *„. 

and as such they were dissolved, and their funds taken Commis- 

' ' . SI<>^ER9 FOB 

possession of by the French Government. This, there- Claims 
fore, is no case for compensation, for the property ^^ 
confiscated was not the property of British subjects, 
but of French corporations. The ancient law of 
France recognized no corporations unless they had 
been founded under the authority of the sovereign 
power, expressed in the King's letters patent ; Denisart, 
tit. Corps^; and the few exceptions from this rule, as 
that of the body of Creanciers Unis, did not include 
colleges, which indeed were held to belong to the State ; 
Denisart, tit. Alienation des Biens Ecclesiastiques'f. In 
conformity with this law the colleges at St. Omer and 
Paris were created by letters patent of the King of 
France ; and, although there is no proof that these 
letters were granted to the college at Douay, yet the 
date of its foundation is so ancient, that any French 
Court would presume, that they had originally been 
* granted to it j;. Can, then, these establishments, which 
owe their being either to the actual or presumed grants 
of the King of France, pretend to claim the title of 
British corporations. From the statutes of the college 
at Douay, it appears, that its members, independently 
of any temporary allegiance to the French Govern- 

• S. 2, art. 3 & 4, vol. V, p. 584, et $tq. 

f Art. 1, vol. i, p. 420. 

X This position is not, however, in accordance with Denisart, who 
cites several instances of corporations, which had existed for many 
hundred years, having been surpressed, from their inability to show 
the letters patent for their creation ; tit. *' Corps/' s. 3, art. 3 & 4. 
The college at Douay was, however, founded whilst that town was 
under the Spanish dominion and laws. 
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1825. ment, took an oath of obedience to another foreign 
^^ sovereign, the Pope of Rome. Were we only to refer 

V. to the authority of Tbuanus, book 70, sec. 1 9, or the 

works of Cardinal Allen, the founder of the college 
Claims ^t Douav, we should find it but too evident, that all 
these colleges were originally founded in order to 
injure the established religion and Government of our 
country ; but if we are to have recourse to our own 
statute book, we find the 13th £liz. c. 2 & 3, the 
14th Eliz. c. 2, 27th Eliz. c. 2, 1st Jas. 1, c. 4, 
3d Jas. 1, c. 4, 3d Cha. 1, c. 3, 11th & 12th Will, 
c. 4, 5 & 6, all expressly passed for the same uni- 
form purpose, prohibiting any connexion with them. 
These statutes were not repealed by the 3 1 st Geo. 3 ; 
all which that statute did was, to entitle to a relax- 
ation of the penal laws those Catholics who should 
take certain oaths and perform certain acts in England, 
and it could not apply to the members of these estab- 
lishments out of the realm. Little stress can be laid 
upon the arguments drawn from Huber, and the dicta 
of Lord Mansfield, in Cowper's Reports, on the subject 
of international comity. There is an express reser- 
vation in both of them, that the observance of the 
contract to be supported must not interfere with the 
law of the country in which the adjudicating Court 
sits; and this doctrine has also been recognized by 
Lord Stowell, in the Cornells and Maria*. How can 
any purpose for which these funds can be conscien- 
tiously applied by the claimants, if they are successful, 
be a legal one, according to the laws of England ? 
If an application should be made respecting them 
to the Court of Chancery^ as has been suggested, they 

• 5 Robinson, 28. 



Daniel 

V. 
Ml 

signers for 

Claims 
ON Frakce. 



BEFORE THE PRIVY COUNCIL, 45 

must be declared to belong to the King, to be disposed ig^s. 
of for such charitable use as he may think fit, under his 
sign manual, to direct: and as in one case money 
directed by a testator to be laid out in a Jesuba. for Commis- 

Ti»lT»li SIGNERS Ff 

the reading of the Jewish law, was ordered to be Claims 
applied towards the foundation of a Foundling Hos- 
pital*, it is not unlikely that these funds would be di- 
rected to be paid over to the Commissioners for building 
New Churches. 

There are, however, three distinct grounds on which 
the awards of the Commissioners may be supported ; 
first, because these colleges were not within the scope 
and roeaninof of the different treaties which have been 
made between the two countries ; secondly, because the 
losses they sustained were not consequent upon those de- 
crees of confiscation and sequestration, for remedy of 
losses occasioned by which those treaties were made ; 
and thirdly, because the parties who make the claims, 
have no sufiicient character in which they can appear, 
either to claim or to receive compensation. 

By the first Article of the Convention of November 
1815, it is agreed, "that the subjects of His Britannic 
" Majesty having claims upon the French Govem- 

• Da Costa v. De Pas^ Ambler, 428, and sd Swanston, 487. In 
Abbott V. Caty, 7 Ves, 790, a bequest for the purpose of bringing 
up poor children in the Roman-catholic faith, was held illegal, and 
the money directed to be applied under the sign manual The law has 
recently been altered by the ad & 3d Will. 4, c. 115, which directs, 
that Roman Catholics, in respect of their schools, places for religious 
worship, education, and charitable purposes in Great Britain, and the 
property held therewith, and the persons employed about the 
same, should in respect thereof be subject to the same laws as the 
Protestant dissenters are subject to in England, in respect of their 
srliools and places for religious worship, education and charitable 
purposes, and not further or otherwise. 
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1825. '' ment, who, in contravention of the second Article of 
^^Til^EL " ^^® Treaty of Commerce of 1786, and since the 
«• ** 1 St of January 1 793, have suffered on that account 

•lONERSFOR '^ by the confiscations or sequestrations decreed in 
^Frakce " France, shall, in conformity to the fourth additional 
" Article of the Treaty of Paris of the year 1814, them- 
^' selves, their heirs and assigns, subjects of His Bri- 
** tannic Majesty, be indemnified and paid, when the 
<' amount of them shall have been ascertained/' This 
treaty requires, therefore, two points to be proved by 
the party claiming compensation; 1st, that the loss 
sustained was in contravention of the second Article of 
the Treaty of Commerce of 1786 ; and 2dly, that it was 
a loss sustained on account of the party being a British 
subject, by a confiscation or sequestration in France 
since the 1st of January 1793. The great object of 
the Treaty of 1786 was, that persons living either in 
France or England, either as merchants or private in- 
dividuals, should be at liberty to retire, and remove 
their property to their native countries on the breaking 
out of a war. How could this treaty, however, apply 
to institutions which neither in peace or war could 
ever leave France, which were subject to the French 
Government, and could never claim protection from 
that of England on account of any violation of their 
property? When the English Jesuits in France were 
deprived of their establishment at St. Omer, neither 
they nor any one else thought of applying to England, 
in the character of British subjects, for protection of 
their property ; yet they had every title to that character 
which the present claimatits have. So little, indeed, 
was it at that time imagined that such a claim could 
be made, that the members of the now-claiming 
college of St. Omer accepted the property of those 
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Jesuits as a gift from the French King. It would 
equally be difficult for the claimants to prove the 
second point which would be necessary for them to 
establish, in order to entitle them to compensation 
under these treaties ; for their losses were obvioujsly 
Dot sustained by them as British subjects, by confisca- 
tion since the ist of February 1793, but as a French 
corporation, by sequestration under the decree of the 
30th of August 1792. 

There is no claim finally made by the claimants in 
their own individual characters ; indeed they claim, as 
they ought to do, only as the representatives of cor- 
porate bodies. Those bodies are French and not 
English corporations, they have therefore no right to 
any compensation under these treaties ; and we submit 
that the award of the Commissioners must conse- 
quently be affirmed. 

Fonblanque in reply. 

Lord Giffoud : 

This was an appeal by the Rev. John Daniel, 
the Rev. John Bew, and the Rev. Francis Tuite, 
against an award of the Commissioners appointed 
for the purpose of examining and liquidating the 
Claims of British Subjects on the Government of 
France, by which award the Commissioners have re- 
jected the claims made by the appellants on behalf 
of certain colleges or seminaries established in France, 
viz. the English Catholic College of Douay, the 
Engli.sh Seminary of Paris, and the English College 
of St. Omer. The appellants preferred their claims 
to compensation, not as individuals, for their own 
benefit, but as representing the colleges or establish- 
ments before mentioned, for the benefit of which the 
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1825. property seized by the French Government had been 
appropriated. 

Without stopping to inquire whether the appellants 
properly represent^ or are entitled to claim, on behalf 
Claims of those collcgcs or establishments, the principal 
question to be determined is, whether, assuming them 
to sustain that character, their claims have been pro- 
perly rejected. In considering this question, it is 
necessary to attend to the nature and object of these 
establishments, and to the intent and meaning of the 
treaties under which the indemnity is asked. Now 
the institutions on behalf of which the claims are made, 
although their members were British subjects, and 
their property derived from funds constituted by 
British subjects, were in the nature of French corpora* 
tions ; they were locally established in a foreign ter* 
ritory, because they could not exist in England ; their 
end and object were not authorised by, but were 
directly opposed to, British law, and the funds dedi« 
cated to their maintenance were employed for that 
purpose in France, because they could not be so 
employed in England ; and if other circumstances were 
wanting to fix their character, it appears that these 
establishments, as well as their revenues, were subject 
to the control of the French Government, and the 
conduct of that Government since the restoration of 
the monarchy shows, that if all had been suffered to 
remain entire during the period of the Revolution, the 
monarchical Government would have taken the whole 
under its superintendence and management We think, 
therefore, that they must be deemed French establish- 
ments. 

Then are such establishments, though represented 
by British subjects, entitled to claim under the trea- 
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ties ? — Treaties, like other compacts, are -to be con- 1825. 
strued according to the intention of the contracting 
parties •, and, looking at the occasion and object of *'V. 
those treaties, we thiok it was not, and could not have „^!?"""" 
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been, in the contemplation of the contracting parties, Claiais 
that the British Government should demand, or the 
French Government grant, compensation for property 
held in trust for establishments in France, and for 
purposes inconsistent with British laws, and which 
were subject to the control of the French Government. 
We therefore think, that having regard to the nature 
and character of the establishments, which the claim* 
ants allege themselves to represent, and to the pur- 
poses to which the property, in respect whereof com- 
pensation is claimed, was dedicated, the claimants have 
not brought their case within the meaning or spirit of 
the treaties ; that the rejection of their claims, there- 
fore, by the Commissioners was right, and that conse- 
quently the award must be confirmed. 

Upon the hearing of the appeal, however, it was 
further insisted that the appellants are entitled to com- 
pensation for the loss they have individually sustained, 
by having been deprived (in consequence of the seizure 
of the possessions and property of the establishments) 
of the salary and income enjoyed by them as members 
of those establishments, and that it should be referred 
back to the Commissioners to reconsider their award 
in that respect. It is to be observed, that no such 
claim appears to have been made before the Commis- 
sioners, and therefore, in strictness, it cannot be urged 
in this appeal ; but supposing that it could have been, 

* PufTendorf, lib. 5, c. 18, b. i ; et seq. Grot, de Ju. Bell, et Pa. 
lib. 2, c. 16, 8. 1, ft seq, Vattel, liv. 9, c. 17, ». 268. 

VOL. II. E 
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we are of opinion, that as no compensation can, for 
the reasons already given, be demanded for the corpus 
of the property seized, no valid claim could have been 
sustained by any member of those bodies for the 
income derivable from it. 

It may be proper for me to add, that though sonae 
members of this board, particularly two * holding the 
highest judicial stations in the country, are unavoid* 
ably absent at the delivery of this judgment, I am 
audiorized to state, that they perfectly concur in the 
judgment which is pronounced. 



* The Lord Chancellor and Lord Chief Justice of the KiDgfs 
Bench were present at the hearing of this case, but not at the 
judgment* 



BEFORE THE PRIVY COUNCIL. 51 



CASE OF THE IRISH ROMAN-CATHOLIC 

COLLEGES IN FRANCE. 

The Rev. Paul Long ----- Appellant. 

V. 

The Award of the Commissioners for Liquidat- a5&27Fcb. 

INO British Claims on France. •^^^^^' - 

1 HE claim in this case was for the value of certain of iriXneiir* 

lands and houses, and the fiirniture belonsins: to them, 5»"PK"» » 

' oo » foreign coun- 

the property of the Irish Roman-catholic colleges at try, and under 

Paris, Bordeaux, Nantes, Toulouse, Douay and Lille ; a fore^gn^o^ 

and also for certain rentes perpetueUes. inscribed in the ▼o""nent>»ni.st 

' ' be considere<i 

Great Book of the Public Debt of France. Of these as a foreign 

rentes some were inscribed in the names of the Irish col- anTisnot"' 

Icffes, some in that of the Catholic Bishop of Tuam, and ^h«'*ft>ro en- 

-.. . rj'/r T*i_*j'«j utled to claim 

the majority in the names of diflerent Irish individuals, compensation 



It did not appear on the papers, but it was stated at its property" 

th^har. that thpi^P rPMies were DUrchased bv the indl- under a treaty. 



viduals m whose names they stood, tor the purpose of ofdoingso'to 
founding Awr^w, or exhibitions, for the maintenance of P^^^*'* s^bU, 
a certain number of poor students at the colleges : ^ "^"^f" «» 
that the income was received by the prefet of the whether the 
college, who employed it for that purpose j and that 51,"Jicrsuch a 
the nomination of the students was vested in the corporation 
family of the founder, who had, however, no power of orwerenot^ 
altering: the disposition of these rentes, contrary to the 

or 1 • i» law of Ireland, 

There did not appear on the papers laid before the 
Council, any account of the foundation of these col- 
leges, or of the character in which they were considered 
by the French law ^ but that at Paris appeared to have, 
been subject to .the visitation of the Archbishop of 
the diocese. They were mentioned in the report of 

£ 2 
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1332, M. Chassey, and afterwards included in the same 
decrees, and met with the same treatment as the 
English Roman-catholic colleges*. On the disso- 
CoMMis. lution of the United English, Irish and Scotch College 

ONERS yOR o ' v3 

Claims by Louis 1 8th. Mr. Long was appointed administrator- 
general of the Irish colleges. He claimed in this 
character and also as agent of the different families 
of the individuals in whose names the rentes stood 
inscribed. He was informed, by a letter from the 
secretary to the Commissioners, that his claim was 
rejected, on the same grounds as those of the English 
Roman-catholic colleges. 

O'Connell (K. C.)i &Qd Qmn^ for the Appellants : — 

This case is clearly distinguishable from the case of 
the English colleges. The grounds of the decision in 
their case were, that the claimants were a French 
corporation, and that the objects of their institution 
were in direct hostility to the laws and statutes of the 
realm of England. Here, however, the claimants are 
the King's Irish subjects ; the property was always 
essentially Irish; there was no Gallicism in it, no 
allocation of it in France; and although institutions 
of this description are contrary to English law, they 
are not so to the law of Ireland, which is the law by 
which the present case must be governed. The Irish 
Catholics have been always treated differently from 
the English; the secular clergy have been always 
tolerated; there never has been any prohibition in 
Ireland, as in England, of the celebration of mass ; 
and the relieving statutes have always received there 
a liberal construction, especially on the subject of 

* See the preceding case. 
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Catholic education, in regard to which there was an 1 832. 
essential difference between the English and Irish *T^^ 
law ; for, in Ireland itself, priests were permitted to ^ v. 
act as teachers in private families, and by the 
21 St Geo. 3, c. 72, Catholic schools were allowed, Claims 
if licensed by the Protestant bishop of the diocese ; 
and even that license was dispensed with by the 
32d Geo. 3, c. 21, s. 15. The only Irish statutes, 
indeed, which at any time interfered with Catholic 
education abroad, were the 7th Will. 3, c. 4, and the 
2d Ann, c. 6, s. 1 ; both of which, however, were 
repealed in 1792, the first expressly, and the latter 
virtually, by the 32d Geo. 3, c. 21. A construction 
hostile to the claims of these establishments may 
possibly be attempted to be put on the proviso in the 
33d Geo. 3, c. 21, s. 7, " That no college or univer- 
" sity should be founded for Papists exclusively ;'* 
but that clause is clearly prospective, and cannot be 
held to apply to colleges in existence at the time of 
the passing of that Act. At the time, therefore, of the 
confiscation of the property, in respect of which this 
claim is now made, institutions for the education 
abroad of Irish Roman Catholics, were perfectly 
consistent with the Irish law. Such, indeed, was the 
view taken of establishments for Irish Catholic educa- 
tion, by Lord Chancellor Manners, in the case of The 
Altomey-general v. Power* i and in another case, not 
reported, in 1826, the same Chancellor held a bequest 
of money, to be laid out in masses, to be valid. The 
establishments also, do not fall under the description 
of French corporations, as that of Douay did. There 
is no proof, indeed, on the papers before the Privy 

• I Bdll& Bcatly, 145. 
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Council, that they were ever corporations at all, nor 
in fact were they so. Each succeeding prefet took 
the property of the establishment from his predecessor, 
and applied the rents of it towards defraying the 
expenses of the community. 

Sir E. H. East : — How could there be any suc- 
cession between individuals ? This college must have 
been a French corporation, or otherwise how could 
they purchase land ? 

It would be necessary, indeed, for these purposes 
that they should be a corporation by the law of 
England; but, it does not therefore follow, that it 
would be necessary by the law of France. There is 
nothing in this case to show that they were recognized 
asF rench corporations. The administration superieur^ 
which is given to the Archbishop of Paris over this 
college, was merely ecclesiastical. Should, however, 
the Privy Council be of opinion that this college was 
a French corporation, and consequently that Mr. Long, 
as its agent, cannot claim any compensation for the 
confiscation of the corporate property belonging to 
it ; still, as the agent of the different families, in whose 
names, in the Great Book of France, the fund appro- 
priated for the maintenance of the bourses stood, he is 
entitled to claim compensation for the losses those 
bourses have sustained. These funds never belonged 
to the college, but to the families of the founders of 
the bourses. 

Sir E. H. East : — Could these families have at any 
time diverted those funds to other purposes than those 
of the college ? 

The donations certainly were irrevocable ; but the 
purposes to which the funds so given were applied^ 
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were for the benefit of the donors' families, who re^ 1932. 

tained a beneficial right of nomination of the persons 

to enjoy the income resulting from them. Were it 

even a French establishment, an investment of money „^"|^'^or 

in the French funds, for the education of Irishmen at Claims 

it, would have been perfectly legal. Nobody could 

deny the legality of an investment of money in these 

funds, in the names of trustees, in trust, to apply the 

income arising from them, in the education of Irish or 

English students at the University of Paris. 

The Kin^s Advocate and Wightman appeared for 
the Commissioners, but were not called upon to 
argue the case. 

Master of the Rolls: 

Since we met here on Saturday, we have had an Feb. 37. 
opportunity to read these papers, and also to consult 
the French law upon the subject, and their remains on 
our minds no doubt upon the question. I will read to 
you what that law is. First, with respect to indi* 
viduals, Argou (whom you probably know is the 
Blackstone of France) says, '^ Les Strangers non na* 
'^ turali868, sont autrement appell6s aubains. lis sont 
" semblables aux naturalist en plusieurs choses, et 
" differens en plusieurs autres. lis sont capables de 
^' faire toutes sortes de contrats entre vifs ; ils peuvent 
^ acqu6rir et poss^der des immeubles ; ils peuvent les 
^ vendre, contracter le mariage en France avec des 
** Fran^ais et avec des Strangers, faire et accepter des 
^ donations entre vifs, m^me les donations mutuels, 
^' soit de la propri^t^ soit de Tusufruit ; ils peuvent 
" emprunter ; et en tous ces contrats, et plusieurs autres> 
^' ils sont consideres de la m^me mani^re que les 

E4 
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1832. " veritables Franfais." But then he proceeds to say, 

""^^^^ ** lis ne peuvent point faire de donations k cause de 

V. '' mort, ni de testaments ; ils ne peuvent pas m£me 

^* faire de legs pieux. Ils sont incapables de legs ou 
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i^FkIncb " ^® donations k cause de mort Leur parens ne 
** leur succedent pas ; onadmet aujourdbui, par equity, 
'^ leurs enfans k leur succession, pourvu qu'ils soient 
*^ regnicoles, ce qui ne suffisait autrefois. La succes« 
*^ sion des Strangers non naturalises appartient au 
** Roi, k Texclusion des Seigneurs Haut Justiciers. 
*^ Les Strangers qui ne sont pas naturalises, ne peuvent 
^' poss^der aucuns charges, ou aucuns benefices en 
*' France, sans avoir une dispense du Roi, dont il y a 
** peu dexemples*." 

Thus the law of France, with respect to individual 
strangers, was nearly the same as the law of England, 
for aliens may purchase real property here, but they 
cannot transfer it, because it belongs to the King, 
There is, however, this difference between the laws of 
England and France, that by the law of France it 
seems to have been permitted to the aubains, or 
strangers, to hold the property till their death, and 
their succession alone belonged to the King. It is 
not so here, for if it is found by an inquisition, that 
any real property belongs to an alien, it may imme- 
diately be seized into the King's hands, without wait- 
ing for the alien's death. If, therefore, this property in 
question was the property of individuals, they had no 
right whatever to transmit it ; if it was not the pro- 
perty of individuals, it must have been the property of 
a communauU. 

Now, with respect to communautis, I will read to 
you what is said in the 8th volume of Potier, the greatest 

* Institutions au Droit Fran9ais, liv. i cap. ii. 



BEFORE THE PRIVY COUNCIL. 



57 



a 



a 



4( 



« 



(( 



n 



u 



C( 



it 



« 



authority of French law : " UEdit de 1 749 a rendu 
'* les communautes absolument incapables d'acqu^rir 
aucuns heritages, comme fonds de terre, maisons, 
rentes foncieres, droits seigneuraux, et autres droits 
reels. II leur est m^rae pareillement defendu 
d'acqu^rir des rentes constitu6es sur les particuliers, 
mdme dans les coutumes oil elles sont r^pute^s 
meubles/' But, heproceeds, *^ Le Roi permet, n6an- 
moins, aux communautes, en certains cas, pour 
causes justes et n^cessaires, d'acqu6rir des immeu- 
bles, mais k la charge d'obtenir aupavarant Tacquisi- 
tion des lettres patentes de Sa Majesty, enregistr^es 
" au Parlement*." Therefore, no community could 
acquire any real property, except by letters patent of 
the King; and that this had been the case with 
regard to this community would necessarily have been 
inferred, had not the papers confirmed it, when they 
state what was done in that respect. The ordonnance 
of Louis 18th, which is in page 8 of the respondents' 
appendix, proceeds thus : " Par notre ordonnance, du 
'^17 Septembre 1817, concemant I'administration des 
'* 6tablissements dits Brittaniques fond^ en France, 
^* avec la permission et sous rautorit6 des Rois nos 
•* pr6d6cesseurs.'* Therefore, it is plain that these 
communauth were formed by the permission and under 
the authority of the King, 

Now we are bound, of course, by the judgment in 
the Douay case. Lord Gifford gives two reasons for 
that decision ; one is, that the establishments were 
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* Potier,Traite des Personnes, ptie i"y tiU 7, art. i^% vol. 8, p. 8g. 
It appears by this treatise, that before the year 1749 communities 
might have purchased lands in France, on procuring Lettrti it Amor-' 
tigsementy and indemnifyinjir the seigneur of the fief against the loss 
of his fines on deaths and alienations. 
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18S^. Opposed to the law of England. It is, however, 
questionable, whether that reason ought to prevail in 
this case, there being (as it is argued) a difference in 
GoMMfs- material respects between the law of Engrland and the 

•lONBAS FOE ^ *' - ° 

Claims law of Ireland i and to that reason, therefore, we have 
OR Fbavce. j^^j applied ourselves. The other reason is, that they 
were French establishments, founded under the autho- 
rity and by the permission of the King of France, and 
that they, therefore, could not be considered within 
the meaning of the term '' British subjects." 

[His Lordship here read Lord Gifford's judgment.] 

Now it appears by the papers before us, that the 
French Government, at all times, had exercised a 
control of these establishments. We first find the 
control of the Convention ; we next find the control 
of the Consulate ; we next find the control of the Em- 
pire ; and lastly, we find the control of the Monarchy, 
after the restoration, in the edicts of Louis the i8tfa. 
This case comes, therefore, plainly within the reasotas 
given by Lord Gifibrd for the prior decision. These 
colleges were french establishments, and that fact is 
conclusive* 

The only possible doid>t that could exist upon this 
case would be, upon the subject, whether the money 
in France, which is in the name of the individuals, was 
to be considered as the property of those individuals, 
or as dedicated to the establishment Now it is im- 
possible here not to come to the conclusion, that these 
funds were dedicated to the establishment, although 
standing in the name of individuals ; and all that the 
individuals retained was the right of nomination of 
youths for education in that particular establishment. 

We are, therefore, most clearly of opinion, that we 
are concluded by the Dauay case from any further 
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consideration of the subject. The whole of this pro- 1832. 
perty belonged to the establishment ; and the establish- j^^^ 
ment must be considered as a French establishment, for _ «• 
the reasons given by Lord Gifibrd ; and if those reasons sioners for 
had not been previously given, we must necessarily have ^j^pa^^cE. 
come to the same conclusion. It is quite unnecessary, 
therefore, to give any further trouble, for the case is too 
dear to admit of doubt. We are unanimously of 
opinion, (and I know it is Mr. Erskine's opinion*, for 
I conyersed with him upon the subject on Saturday,) 
that we must follow the decision in the Douay case, 
and decide that these are French establishments, and 
within the meaning of the convention. 

Quin then obtained leave to re-argue the second 
point, viz., that the rentes inscribed in the Great Book 
of the Debt of France, in the names of individuals, 
belonged to those individuals, and not to the esta- 
blishment. Their Lordships, however, after his argu- 
ment, abided by their former decision, and the award 
of the Commissioners was affirmed. 

* The Chief Judge of the Bankruptcy Court wm pnMent at the 
first, but not at the second da/s hearing. 
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ON APPEAL FROM BOMBAY. 

LuxiMON Row Sadasew - - - Affpellant. 

and 
^'issiV' Mullah Row Bajee - - - - Respondent. 

tbe*diiSrion^of THIS WHS an appeal from a decree of the Governor 
ihe property of v^jje Honourable Mountstewart Elphinstone) of Bom- 

an unuividea ^ . i 

Hindoo fami- bay, in Councll, dated the 22d of August 1822. The 
IfAbTproMity appelant was the adopted son, the respondent the 
of each indin- nephew, of Sadascw Punt Bhow, the prime minister of 
BamMiter the Peishwa, who died in 1817. The only question 
common^ ^^ between them that was argued before the Privy Council, 
stock, and it (although many others had been made and decided in 
pwty'^ho * the course of the proceedings in India) was, whether 
oe'tmi'^ont *^® respondent was entitled to a third part of the 
from the divi- Bhow*s property. The grounds on which he founded 
Owt'it comM this claim were, that on the death of Mankopunt, the 
within one of father of the Bhow, in 1 770, no division of his pro- 

the exceptions » / # 7 r 

recomized by perty had been made between his three sons, Kristnajee 
t^.e^ in 00 jifana, the Bhow, and Bajee Row, the father of the 

respondent ; and that, by the Hindoo law, until a divi- 
sion of a joint property or inheritance of this descrip- 
tion is effected between the members of a family, the 
acquired fortune of each member falls into and belongs 
to the common stock, and is divisible accordingly ; 
and that, consequently, the common stock of the de- 
scendants of Mankopunt, including the acquisitions of 
the Bhow, ought to be divided between Kristnajee 
Nana, the appellant, as the representative of the 
Bhow, and the respondent, as the son and heir of 
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Bajee Row. The appellant contended, that he was issi. 
entitled to the whole of the Bhow's fortune, subject to l^ximok 
the burthen of allowing a competent maintenance out RowSadasew 
of it, for the Bhow's widows;- and that it did not be- MullarRow 
long to the common stock of the family of Mankopunt, B^^*- 
and ought not to be divided amongst his descendants 
as such, because the Bhow had acquired it by means 
of his own skill and capacity, without any assistance 
from the family property. On the conquest of the 
Deccan this family dispute was referred by the British 
Government to a Punchayet, the members of which 
were chosen by the parties. After the case had for 
some time been under the consideration of this tribunal, 
and there appeared very little probability of their com- 
ing to a decision, Mr. Chaplin, the Commissioner of 
the Deccan, recommended that it should be referred 
to the decision of an arbitrator. The parties, in obe- 
dience to this recommendation, made choice of Captain 
Robertson, the collector at Poonah, and Mr. Lumsden, 
his assistant, as arbitrators, who, after taking the 
opinions of the different members of the Punchayet, 
and also of the Shastrees employed in the judicial 
establishments of the Deccan, made an award, by which 
they decided that the respondent was entitled to a third 
part of the property of Mankeswar, including what had 
been acquired by the Bhow. An appeal was made from 
this award to the Governor in Council in Bombay, who 
made a decision in conformity with it, from which this 

appeal was made. 

% 

Spankie (Serjt.), and Millar, for the Appellant. 
Adam (K. C), and Lht/dy for the Respondent. 

The cases and authorities referred to in the course 
of the argument were, the Mitacshara, cap. i, s. 4, 
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1831. art* 8, lo and ao, pp. 268, 269, 270, 271. Strange s 

^""^ ' Elements of Hindoo Law, vol. 1, p. 191. Colebrooke's 

HowSilSr^w Digest, vol 3, pp. 332 & 343t ss. 247 & 352. Zeebun- 

MuixriiRow ^ ^^ Hurbum Lai and Reeder Ram, 1st Macnaghten, 

Bajee. gi. PurttU Bahauder Sing w. Teiukhdaree Singj ist 

Macnaghten, 1 78. Kashul Chukemutk and Radhanath 

Ckukemuthi ist MacoaghteD, 335. Kaleepershund Roy 

and Others v. Degneuder Roy^ 2d Macnaghten, 237. 

Gudadfmr Sertna y.Agodbearam Chawdry, 1st Macnagh- 

ten, 7 ; Daya Bhaga, cap« 6, s. i, art. 14. 

Lord Chancellor : 

Their Lordships have taken this case into their full 
coDsideration, and they are of opinion, that no ground 
has been adduced, either in the course of the argumeut 
of yesterday or to-day, upon which they ought to re- 
verse or interfere with the decision that has been come 
to in the Court below. They desire it, however, to be 
distinctly understood, on account of the importance of 
the question (which does not appear, however, to have 
been expressly raised), that they give no opinion what- 
soever in the slightest degree interfering with the 
acknowledged principles of the Hindoo law, regarding 
the relationship which arises from adoption, and the 
consequences that follow from it. We think it right 
that this observation should be made, because there is 
a passage in a letter from the Chief Commissioner, 
Mr. Chaplin, dated Poonah, April 11th, 1821, which 
looks as if he, in an untechnical and somewhat popu- 
lar view of the merits of the decision which he was 
then discussing, had taken into his consideration the 
circumstance of one of the parties standing in the 
relation merely of an adopted son, and not of a lineal 
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descendant of the deceased Bhow, for he says '' It i63i. 
" must also be considered, that he is merely an adopted luximon 
<< son, and not the lineal descendant of the deceased RowSADAsrw 
'* Bhowy and that his own immediate ancestor contri* Muixa'k Row 
" buted in no respect to the acquisition of the pro- b^jek. 
'^ perty/' However, the relationship of adoption, the 
rights belonging to that relationship when established, 
and the law that gives those rights to the adopted son, 
independently of the fact of his own ancestors having 
had no share in the acquisition of the property, are by 
no means touched by the decision that Mr. Mount- 
stewart Elphinstone has come to, which is now ap- 
pealed from, and which alone is affirmed by their 
Lordships. 

The g^ound^ upon which Mr. Elphinstone appears 
to have come to this decision, were, that the proof lies 
upon the party seeking to except any property from the 
principles of partition known to the Hindoo law ; and 
that the appellant, not having brought forward sufficient 
proof that this property was within the exceptions 
recognized by that law, the general rule of partition 
ought to prevail. It appears, from the cases that have 
been cited in the course of the argument, that the 
exceptions themselves form a sufficient ground for 
assuming that the proof of them lies upon the party 
who would seek to bring himself within them. They 
are very minute in their conditions, and in one instance 
that inference appears to be furnished by the rules of 
the Court restoring property to the operation of the 
principle, after it had been brought within the excep* 
tions ; for instance, learning is one of the undeniable 
exceptions ; and, if that is proved, it brings the pror 
perty within the exception ; but it is added, if it shall 
be shown, there was equal learning possessed by the 
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1831. Other parts of the family, that gives them a claim to 
J "^ ' it, notwithstandinof the circumstance of its having been 
RowSadasew brought within the exception. So that here one proof 
MullarRow l^rings it within the exception, and another, notwith- 
Bajee. standing, throws it back again. This is one illustra- 
tion among, many others which might be given. I 
mentioned another in the course of the argument, as 
to the clothes of the party incapacitated, by nature or 
by accident, from procreating children, which appear 
by the Hindoo law to be excepted. All these details 
show that the proof must be upon the party seeking to 
bring it within the excepted case. 

Now it appears here very doubtful, (and indeed 
although we may suspect it) there is no proof in the 
cause that shows how this property was acquired ; but 
it is perfectly clear, as it appears to their Lordships, 
that there was some, although not a large family pro- 
perty, in which the Bhow shared, and which was never 
abandoned by him, whilst he was enjoying his more 
splendid fortunes in the Durbar, at Poonah ; and it. 
appears, too, from the correspondence between him and 
Bajee Row Mankeswar, in the 82d and 83d folios 
of the appendix, that he left his brother in some sort 
of charge of this property, and always appeared to 
take an interest in it, and to receive reports respecting 
the management of it, though his agent complains of 
not having received any orders from him. His brother 
says, when he was getting ready to proceed to the 
appointment which had been provided for him, " You 
" have quite suddenly provided this for me, as for 
" six years you have merely employed me in the 
** charge of the fields, &c. at home :" and there are 
other letters from Row Mankeswar, which show that 
the Bhow was still connected with the property. It 
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cannot therefore be said, that there was no property, i85i. 
though it was very small ; nor can it be said, that he luximok 
gave it up, for he maintained a more immediate con- RowSadasew 
nexion with it, than would be supposed natural to a man mdlla'rRow 
placed in a much higher situation than the rest of his Bajee. 
family, and separated from it by local circumstances. 

Upon the whole, viewing this as a question of Hindoo 
law, (upon which it is impossible to speak with any 
great confidence), and the question appearing to their 
Lordships to have been decided upon proper grounds, 
throwing the proof upon the right party, and that 
proof not having been given, it is their opinion, that 
the decree appealed from must be affirmed. 

With respect to this costs, we take for granted that 
the respondents, in a large property of this kind, will 
make no application for them ; and it would not be 
an unfit thing (I do not know what the Court below 
have done) to suggest, that it would be proper that the 
costs of the whole proceeding should be paid out of 
the estate. It is a very large property ; the question 
is whether it is 200,000 /. or a larger sum. 

No objection was made by the counsel on either 
side to the suggestion of the Lord Chancellor as to 
costs; and the order of His Majesty in Council was 
made in conformity to it, '^ That the decree of the 
Governor in Council at Bombay, of the 20th day 
of August 1 822, be and the same is hereby affirmed ; 
*^ and that the costs of this appeal, both of the appellant 
'* and respondent, be paid out of the property in 
" question." 
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BY PETITION, FROM GIBRALTAR. 
In re Jacob de Soloman Nahon and Judah de 

34th Nov. * Y\ 

1832, Jacob Pariente* 



J/jusriS to'a In the Charter of Justice granted to the town of 
Colonial Gibraltar, there is a provision, " That it shall be lawful 

Court, power <. , . • • 

was given to '^ for any person, being , a party to any suit or action 

apj^to the *' depending in the Supreme Court, to appeal to His 

KiDiRinCoun- «< Majesty, his Heirs and Successors, in Council, against 

final judg- '^ any final judgment, decree or sentence of the said 

OT^Mntenc» of " Court, or agaiust any rule or order made in any such 

the Court, or << civil suit OF actiou, having the effect of a final and 

order havinf; ^' definitive sentence, and which appeal shall be subject 

finaforde^*^^^ " *^ ^^ regulations therein mentioned (that is to say), 

live sentence, <« in case any such judgment, decree, order or sentence 

and which ao* w ^ 

peal should be '' iihall be given or pronounced for or in respect of any 
subject to the u g^^ ^^ matter at issue above the amount or value of 

regulations 

therein men- *< 300/. Sterling, or shall iuvolvc, directly or indirectly, 
subsequent '' ^^^y claim, demand or question to or respecting pro- 

Siait^^'the ** P^'^^yt ^^ ^°y ^^^^^ right amounting to or of the value 

wasareserva- ** of 300/. Sterling, the pcrsou or persons feeling ag- 

King in Conn- '^ grieved by any such judgment, decree, order or sen- 

^tiiwmVf'^ " tence, may, within 14 days after the same*shall have 

any person '* been pronounced, made or given, apply to the said 

JS^"u^ent " Supreme Court, by petition, for leave to appeal there- 

or determina- « frQUj to His Majesty, his Heirs and Successors, in 

tionofthe ^ m j • i 

Court to ap- ^ Council ; and in case such leave to appeal shall be 

peal there- 
from, upon 

such other terms, and subject to luch other regulations and restrictions, 
as to His Majesty should seem fit« Held, upon a petition for leave to appeal, 
that no appeal could be allowed, cicept from a final judgment, decree or . 
sentence, or rule or order having the efieci of a definitive sentence. 
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'^ prayed by the party or parties who is or are directed 1832. 

*' to pay any money or perforin any duty, the said 

'' Supreme Court shall either direct that the judgment, 

'* decree, order or sentence appealed from shall be 

^^ carried into execution, or that the execution thereof 

'^ shall be suspended pending the said appeal, as to the 

" said Court may appear most consistent with justice ; 

*^ and in either of the said cases such securities as are in 

*' the said charter mentioned in that behalf, are directed 

** to be entered into by or on behalf of the parties to 

** such suit/' 

In this charter there is also an express reservation to 
the King, his Heirs and Successors, in Council, '' of full 
** power and authority, upon the humble petition, at 

any time, of any person or persons aggrieved by any 

judgment or determination of the said Supreme 
'^ Court, to admit his or their appeal therefrom, upon 
'^ such other terms, and upon and subject to such 
^* other limitations and restrictions as His Majesty, his 
'^ Heirs,, or Successors should think fit ; and to reverse, 
'^ correct or vary such judgment or determination as to 
** His Majesty, his Heirs, or Successors should seem 
" meet*' 

On the nth of August 1832, Richard Marsden 
and John Carver commenced an action at common law, 
in the Supreme Court of Gibraltar, against the peti- 
tioners, to recover a debt of 2,005 dollars, 4 reals and 
12 quarts, due on a balance of accounts for goods sold 
and delivered ; and on an affidavit of debt obtained a 
warrant to arrest them. They also, on the same day, 
on another affidavit, that *^ there was reason to believe 
*^ that the petitioners intended to leave Gibraltar and 
" quit the jurisdiction of the Supreme Court on the 
" morrow," obtained a writ of ne exeat regnOj and an 

F 2 
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18S2. order that the leaving it at the dwelling-house of the 
In re petitioners should be good service, and afterwards, on 
^and* *^® same day, obtained another order, reciting that the 
Parientb. petitioners had not appeared to the writ ofne exeaty and 
committing them to the custody of the provost of the gar^* 
rison. A warrant was then issued for their apprehension. 
On the 1 2th of August the petitioners were taken 
into custody, without (as they stated) having seen any 
of the previous warrants or orders, and were committed 
to the criminal gaol, where they remained till the 23d 
of the same month, when, on their petitioning the 
Supreme Court against these proceedings, it was 
ordered that the writ of ne exeat regno should be 
quashed, that the order of the Court to commit the 
petitioners for contempt should be rescinded, and the 
warrant for their apprehension cancelled, but that they 
should personally *' appear to the cause, and perform 
•* the exigency of the warrant of arrest." They sub- 
sequently presented a petition to the Supreme Court, 
for leave to enter an appeal against the latter part of 
this order, which was dismissed. They then pre- 
sented the present petition for leave to appeal against 
the latter part of the order, by which they were 
ordered to appear to the cause. 

Lushington (Dr.) and C. Clarky for the petitioners, 
contended that it was an abuse of the process of the 
Court to take the petitioners into custody for contempt 
of the order made on issuing the writ ne exeat regno 
{which ought not to have issued at all in an action at 
common law), and then to retain them in custody on 
the warrant for arrest, and that consequently the part 
of the order of the 23d of August, which directed 
them to appear to the cause and perform the exigency 
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of the warrant of arrest was erroneous. Birch v. 18S2. 
Proi^er\ Barlawe v. Halli, IVeUs v. GurneyX, ^^ 
Belchier v. Gansell^. They then urged, that this Nahon 
judgment was, under the words of the charter, " a final Par^^Iite. 
** judgment, decree or sentence," or at any rate, ** a 
'' rule or order made in a civil suit or action, having 
'' the efiect of a final and definitive sentence," and 
therefore, that the Court below had improperly refused 
the petitioners leave to appeal from it ; for although it 
was not a final sentence, in the ordinary sense of the 
term, which means having the effect of bringing the 
action to a conclusion, yet it was a final order, direct- 
ing the parties to perform a duty of the very nature 
that was contemplated in the latter part of the same 
clause, which imposed regulations on appeals from , 
such orders. Supposing, however, that the parties 
did not come within the terms of the first provision* 
yet still the reservation to the King of the power to 
entertain appeals, '^ upon the petition of any person 
** aggrieved by any judgment or determination of the 
" Supreme Court," gave their Lordships the discretion 
of recommending His Majesty to accede to the prayer 
of this petition. There were no words in the charter 
to confine this power to the final judgments, decrees 
or sentences, or rules or orders, having the efiect of 
definitive sentences, mentioned in the first clause ; and 
it must be understood, that what was reserved, was the 
antient power, inherent at common law in the Crown, of 
granting leave to appeal from sentences, where it was 
not in the power of the Court below to have done sq. 
In Chalmers cases || there was an opinion of Sir fid ward 

* I New Reports, 135, (4 Barr. S502. 

f s Anstnither, 461. y Vol. 2d, p. 177. 

i 8 B. & C. 769. 

F 3 
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1832. Northey, upon a case from Jamaica, where the amount 
^^ ' of the sum in dispute was less than that which was 
Nahov fixed by the instructions to the Governor as the limit 
Pabiemte. within which no appeal should be allowed. In that 
opinion, he says, ^* as to the instructions given to the 
•* Governor in matters of petition, whereby he is re- 
" strained from allowing an appeal in any case under 
"the value of 500/. sterling, they do restrain the 
*' Governor only from granting of appeals under that 
<< value ; notwithstanding which, it is in His Majesty's 
" power to allow petitions in cases of any value, 
" where he shall think fit, and such appeals have been 
•* often allowed by His Majesty." The practice of 
this Board had always been in conformity with this 
opinion, and it was to be hoped that their Lordships 
would advise the Crown to exercise its prerogative 
right of granting leave to appeal from an order, which 
was clearly at variance with the principles of our law. 

Master of the Rolls: 

The question for our decision is, not whether the 
rule or order of the 23d of August is right or wrong, 
but iiihether, under the words of the Charter of Justice 
of Gibraltar, the petitioners can be allowed to appeal 
from that order. Now, the words of that charter are^ 
*^ that it shall be lawful for any person, being a party 
'^ to any suit or action depending in the said Supreme 
** Court, to appeal to His Majesty, his Heirs and Succes- 
^* sors, in Council, against any final judgment, decree 
*' or sentence of the said Court, or against any rule or 
'' order made in any such civil suit or action, having 
" the efiect of a final and definitive sentence ; and which 
*^ appeals should be subject to the regulations therein 
*^ mentioned/' and those regulations are then set forth. 
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In a subsequent part of this charter, the King reserves 1832. 
to himself, his Heirs and Successors, in Council, '' full j„ re 
" power and authority, upon the bumble petition, at any Nahok 
^^ time, of any person or persons aggrieved by any judg- Pariewte. 
** ment or determination of the said Supreme Court, to 
" admit his or their appeal therefrom, upon such other 
*^ terms, and upon and subject to such other limitations 
" as He, his Heirs and Successors, should think fit." The 
former clause, therefore, allows suitors to appeal from 
final judgments, decrees or sentences of the Court, or 
orders or rules having that effect, subject to certain regu- 
lations. This latter clause reserves to the King in Coun- 
cil the power of admitting appeals, subject to other limi- 
tations and restrictions than those which were mentioned 
in the first clause, if they should think fit to do so ; 
there is nothing, however, in the latter clause which 
reserves to the King in Council the power of ad- 
mitting appeals from judgments or sentences of a 
different nature than those mentioned in the first clause. 
Can, then, this order of the 23d of August be consi- 
dered either as a final and definitive judgment, decree 
or sentence, or even as a rule or order, having the 
effect of a final and definitive sentence, so that under 
the words of this charter an appeal can be allowed 
from it. I do not myself think it can be so, and the 
other members of the Council agree with me, that the 
prayer of this petition cannot be granted. 

See Christian v. Corren, i P. Wnu. 329. 



r 4 
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BY PETITION, FROM LOWER CANADA. 

Austin Cuvillieb Appellant. 

' and 
^1832^^' Obadiah Aylwin - Re^xmdcnt. 

p^i£ent?f The Act of Parliament, 31 Geo. 3, c. 3^1 commonly 
Great Britain called the Canada Act, enacts*, that there shall be 

oecIareG that 

all laws passed a Legislative Council and Assembly in each of the pro- 
llfrfof^^cJr vinces of Upper and Lower Canada, and that *• in 
lony should be « each of the Said provinces respectively His Majesty, 
binding within '' his Hcirs or Succcssors, shall have power, during the 
and*direc^ed " Continuance of this Act, by and with the advice and 
that the Colo. " conseut of the Legislative Council and Assembly of 
Appeal should ** such proviuces respectively, to make laws for the 
to 8u^^'^**ai " peace, welfare and good government thereof, such laws 
as it was pre- «< not being repugnant to this Act ; and that all such 
^"ssfngof the " laws, being passed by the Legislative Council and 
^^^' *h f rtT " Assembly of either of the said provinces rei$pectively, 
and other pro- *^ and asscutcd to by His Majesty, his Heirs or Succes- 
might'be^lLade " sors, or asscuted to in His Majesty's name, by such 
in that behalf c< persou as HisMaiestv, his Heirs or Successors, shall 

by any Act of r . . "^ "^ . y i r-i -r . 

the Colonial '* from time to time appoint to be the Cjovernor or Lieu- 

Hefd^^haiTan " tcuant-govemor of such province, or by such person 

Act having « as His Majesty, his Heirs and Successors, shall from 

by^th^do- " time to time appoint to administer the government 

niall«gisla- • c « 

tare, limiting ^' ^• 

the right of 

appeal to causes where the sum in dispute was not letfs than 500 /. sterling, a 

petition for leave to appeal, in a cause where the sum was of less amount, 

could not be received by the King, in Council, although there was a special 

saving in the Colonial Act of the rights and prerogatives of the Crown, 
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^' within the same, shall be, and the same are hereby 1839. 
" declared to be, by virtue of and under the authority covillib» 
'^ of this Act, valid and binding: to all intents and pur- «• 
f< poses whatever within the province in which the 
'^ same shall have been so passed.'' There is also 
a provision in this Act for the transmission, by the 
Governor, Lieutenant-govemor, or other person admi- 
nistering the government, by the first convenient oppor- 
tunity, of all Bills which have been passed by the 
Legislative Council and Assembly, and assented to by 
him in His Majesty's name, to one of the principal 
Secretaries of State ; and also power reserved to the King 
of disallowing any such Bill within two years* after 
it has been received by the Secretary of State f. The 
34th section also directs, *' that the Governor or Lieute- 
^^ nant-govemor, or person administering the government 
" of each of thesaid provinces respectively, together with 
^ such Executive Council as shall be appointed by His 
** Majesty for the affairs of such province, shall be a 
Court of civil jurisdiction within each of the said pro- 
vinces respectively, for hearing and determining 
appeals within the same, in the like causes and in the 
like manner and form, and subject to such appeal 






* The greater part of the Colonial Statutes receive no express con- 
firmation by the King, and are held to be valid without it. Those 
onljr are confirmed which relate to measures of general and peculiar 
importance or interest, or contain a clause suspending their operation 
until the pleasure of the King is known, the latter of which^ if not con* 
firmed within three years from their passing, are considered as disal* 
lowed, by the provisions of an Order of Council of the 6ih of January 
1806. Both the confirmation and disallowance of Colonial Statute 
are subjects of a special order by the King in Council. See Report 
on Barbadoes by the Commissioners for inquiring mto the Adminis- 
tration of Civil and Criminal Justice in the West lodies/p. 9. 

t S. 3K 
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1 832. ^^ therefrom, as such appeals might before the passing of 

^* "" ' " this Act have been heard and determined by the 

V. ^* Governor and Council ofthe province of Quebec; but 

YLwm. ^^ subject, nevertheless, to such further or other provi- 
^^ sions as may be made in this behalf by any Act 
'^ of the Legislative Council and Assembly of either of 
*^ the said provinces respectively, assented to by His 
** Majesty, his Heirs or Successors." 

The Legislative Council and Assembly of Lower 
Canada passed an Act in the 34th year of King George 
the 3rd, commonly called the Judicature Act, which 
was assented to by the Governor for the time being, 
transmitted by him to the Secretary of State, for His 
Majesty's approval, and was not disallowed by him. 
The 30th section of this Judicature Act enacts, ^^ that 
^' the judgment of the Court of Appeals shall be final 
*^ in all cases, where the matter in dispute shall not 
^^ exceed the sum or value of 500/. sterling; but in 
« cases exceeding that sum or value, as well aa in all 
** cases where the matter in question shall relate to any 
** fee of office, duty, rent, revenue, or any sum os sums 
'< of money payable to His Majesty, tides to lands or 
*^ tenements, annual rents, or such like matters or things, 
^' where the rights in future may be bound, an appeal 
'^ shall be to His Majesty in his Privy Council, though 
'^ the immediate sum or value appealed for be less than 
*^ 500/. sterlmg, provided security be first duly given 
'' by the appellant, that he will efiectually prosecute 
<' his appeal, and answer the condemnation, and also 
'* pay such costs and damages as shall be awarded by 
^^ His Majesty in his Privy Council, in case the judg* 
<< ment of the said Court of Appeals of this province 
<^ be affirmed ; or provided that the appellant agrees 
'^ and declares in writing, at the Clerk Voffice of the 
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*^ Court appealed from, that he does not object to the 1 832. 
''judgment against him being carried into eflFect com!uEE 
'* according to law, on which condition he shall give v- 

" sureties for the costs of appeal only in case the 
'' appeal is dismissed ; and on condition, also, that the 
'' appellees shall not be obliged to render and return 
*^ to the appellant more than the net proceeds of the 
'* execution, with legal interest on the sum recovered, 
** or the restitution of the real property, and of the net 
'' value of the produce and revenues of the real pro- 
** perty, whereof the appellee has been put in posses- 
'' sion by virtue of the execution, to take place from the 
'* day he recovered the sum, or possessed the real pro- 
*' perty, until perfect restitution is made, but without 
'* any damage against the appellee by reason of such 
*' execution, in case that the judgment be reversed, 
*' any law, custom, or usage to the contrary notwith- 
'* standing.'* In the 43d section of this Act there is 
a proviso, '' that nothing therein contained shall be 
'' construed in any manner to derogate from the rights 
" of the Crown, to erect, constitute and appoint Courts 
'' of civil or criminal jurisdiction within this province, 
'* and to appoint from time to time the judges and 
'' officers thereof, as His Majesty, his Heirs or Succes- 
sors shall think necessary or proper for the circum- 
stances of this province, or to derogate from any 
'' other right or prerogative of the Crown whatso- 






" ever.'' 



The respondent in this case had obtained a judgment 
of the Court of Appeals for Lower Canada, dated the 
20th of November 1816, (reversing a previous one of 
the Court of King's Bench for Montreal), for the sum 
of 397/. 14^. 7d. currency, and costs, and sued out 
execution upon it. The appellant then filed a writ of 
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] 892. ^^ opposition** to the execution (somewhat resembling 
c^wLusE ^^^ ^^itA quereld^X and put in pleadings, called 
V. *< Moyens d'Oppositioa/' in support gf it. To these 
pleadings the respondent put in an aqswer, issue was 
joined thereon, and the Court of King's Bench at 
Montreal ultimately granted a main levee on the 
execution, which it declared to have been illegally 
obtained. The respondent then appealed to the Court 
of Appeals, and that tribunal, by a judgment dated 
the 30th. of July 1821, reversed the judgment of the 
Court of King's Bench. . 

In July 18123 the appellant presented a petition to 
the King in Council, for leave to appeal from both the 
judgments of the Court of Appeals, of the 20th of 
November 1816 and the 30th of July 1821 ; and on 
the 23d of June 1824 he obtained an Order of Council, 
that he should be permitted to do.so, without prejudice 
to the question, whether the appeal was competent or 
not, upon giving security in the sum of lOoiL to 
prosecute the appeal within a year and a day from the 
date of the order, and to stand the determination, in 
case the appeal should be dismissed. In December 
1826, the respondent presented his petition to the 
King in Council, that the appellant's petition should be 
dismissed with costs. This petition was heard before 
the Conipiittee for hearing Plantation Appeals, on the 
30th of January and 2d of February 1827, when their 
Lordships ordered that cases should be printed on 
both sides, confined to the question of the competency 
of appeal. Cases were accordingly prepared, and the 
petition came on now for hearing. 

* Set Poti9ri Trait6 de la Procedure Civile, partie 4, cap. 9^ 
art. 6. 
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Cottman (K. C-)f for the Petitioner : I8S2. 

The right of the King in Council to hear and Cuvittisft 
determine appeald from the Colonial Courts, on every atlwih. 
subject, and of every amount in value, is one of the 
most ancient and undoubted prerogatives of the 
Crown*. No prerogative right of His Majesty, much 
less one which is calculated, as diis is, for the relief 
and protection of the subject in distant countries, can 
be abridged or abrogated, except by the most direct 
and express words of an Act of the general Legisla- 
ture. The King himself cannot derogate from his own 
right, or refuse to exercise his own prerogative for the 
benefit of the subject. Lord Mansfield, in the case of 
Hall V. Campbell J states it as a clear proposition, '^ that if 
*' the King has a power to alter the old, and introduce 
" new laws, ia a conquered country, this legislation 
'^ being subordinate to his own authority in Parliament, 
" he cannot make any new change contrary to funda- 
'' mental principlesf." One of these fundamental 
principles has always been understood to be, the right 
of all who are injured by the determination of the 
Courts in His Majesty's colonies, to appeal to him in 
his Council for redress. It is true, that in the instruc- 
tions to the governors of plantations there is a limit 
put upon their power to allow appeals in causes where 
the amount ia dispute is under a certain value ; but 
in all those instructions there is an express reservation 
of the power of the King himself, in Council, to admit 
appeals upon i^y terms, and for any value. As far as 
regards the province of Lower Canada, there are no 
words in the English statute of the 31st Geo. the 3d, 

* Black. Comm. vol. ist, book ist, cap. 5, p. usi. 
t Cowpcr,ao9. 
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1832. which take away from the subject the right of appeal, 
CuviLLiEE to which he is entitled by the common law of England. 
Aylwiw. The words of the provincial statute of the 34th Geo. 
the 3d are certainly more extensive ; but in that also 
there are express provisoes, that nothing therein con- 
tained should derogate from the rights of the Crown, 
either to constitute other Courts of justice, or from any 
other right or prerogative of the Crown whatsoever. It 
would, indeed, be beyond the power of a provincial 
Legislature to take away the rights of His Majesty to 
receive appeals, even if such were their intention ; and 
if such a construction were to be put upon this pro- 
vincial Act, it would be inconsistent with the 31st Geo. 
the 3d, which has been always regarded as the consti* 
tutional charter of the Canadas. 

Ltishington (Dr.), and M^Dougally appeared for 
the Respondents. 

Master of the Rolls: 

It is not necessary to hear counsel on the other side. 
The King has no power to deprive the subject of any 
of his rights ; but the King, acting with the other 
branches of the Legislature, as one of the branches of 
the Legislature, has the power of depriving any of his 
subjects, in any of the countries under his dominion, of 
any of his rights. This petition must therefore be 
dismissed. 
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ON APPEAL FROM THE ISLE OF MAN. 
John Burrow -.--... Appellant. 

V. 

James Quirk, Esq. Acting Attorney^ t> ^ . ^ L®* /""^ 
general for Ae Me of Mln - - -} ««^P««fe«'- »* f^^^' 

This was an appeal from the Court of Exchequer where a 
in the Isle of Man*. In the year 1825! several Acts ^^^^^^ ^^^ 
were passed for consolidating the laws relating to the trade of the 
Customs : amongst others, the statute 6th Geo. 4, prohibited'ai'i 
c. 107, entitled, " An Act for the General Regulation of ^^-^"^^ 
*' the Customs," and the statute 6th Geo. 4^ c. 115, United King- 
entitled, " An Act for regulating the Trade of the Isle hfbTtion wla^ 
" of Man.'* These two Acts both received the Royal ]?«w ^^7 

"^ from time to 

assent on the 5th of July 1825, and came into time with the 
operation on the 5th of January 1826. The statute [hfuSd*'" 
6th Geo. 4, c. I07t, contained a table or list of ^Kdom.and 

tne repeal of a 

goods absolutely prohibited to be imported into the prohibition of 
United Kingdom ; and one of the articles in that list ^cETJi^to^ 
was " spirits of a greater strength than one to nine over i?? Umted 

*. 1 1 . f» . . 1 , « , Kingdom, is a 

** hydrometer proof, except spirits the produce of the rep^ of the 
« British possessions, or of the Cape of Good Hope." ffiSo? 
The statute 6th Geo. 4, c 1 15 J, contains a " schedule Man, although 
" of prohibitions," and amongst the goods therein pro- the repealing 
hibited to be imported into the Isle of Man, are, ^^^ 
*^ all goods prohibited to be imported into the United 
*' Kingdom, to be used or consumed therein, on ac- 
" count of the sort or description of the same." By 
a subsequent statute, 7th Geo. 4, c. 48, passed on the 
26th of May 1 826, it was enacted (sec. 6), *^ that so 
^' much of the statute 6th Geo. 4, c. 107, before cited, 
^' as prohibited the importation of any spirits on ac- 

♦ Ex-Relatiane. f S. 59. J S. 13. 
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1833. ** count of the strength thereof, should be thereby 
^^^ "repealed." In February 1828 the appellant im- 
V- ported from France into the Isle of Man, a large 
quantity of spirits, which were duly entered at the 
Custom-house, as alcohol, wine, or spirits of wine, and 
the ad valorem duty of 15 per cent was paid upon 
them; but on the 16th of April following they were 
seized by an officer of the Customs. The spirits were 
admitted to be 47 above hydrometer proof. The pro- 
priety of the seizure, therefore, depended upon the 
construction to be put upon the statute 7th Geo. 4, 
c. 48^ s. 6, which, the appellant contended, impliedly 
repealed the prohibition in the statute 6th Geo. 4, 
c. 115, s. 13, by having expressly repealed the prohibi* 
tion contained in the statute 6th Geo. 4, c. 107, s. 52. 
The Court of Exchequer in the Isle of Man decided 
in favour of the Crown, and adjudged the spirits 
seized to be forfeited. From this decision the present 
appeal was brought. 

Pemberton (K. C), Serjt. Stephen and SmythCy for 

the Appellant. 
The King's Advocate, Sir H. Jenner^ and the 
Attorney-general, Sir William Hornet for the 
Crown. 

On behalf of the appellant it was argued, that the 
object of the several statutes was to assimilate the 
trade of the United Kingdom and the Isle of Man ; 
that the prohibition in tiie Isle of Man Act existed 
only with reference to the prohibition as to the United 
Kingdom ; and that, therefore, by necessary inference 
when the prohibition as to the United Kingdom ceased* 
that relating to the Isle of Man must cease also. The 
word " prohibited** did not mean " now prohibited,** 
but *^ prohibited from time to time ;" Attorney-general 
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V. Saggers^; and the effect of a repeal was to obliterate 18S3. 
the words from the statute ; Hay v. Goodwin^ ; and ^.^w 
that this case was clearly an omission, which the Legis- «• 

lature had since supplied by the statute 9th Geo. 4, c. 
76, s. 27, which prevented any such importation being 
made in future. 

It was contendedi on behalf of the Crown, that the 
statute 7th Geo. 4, c. 48, could not in any way be held 
to apply to the Isle of Man, because it was not expressly 
named therein;};: that the schedule of prohibitions of the 
OD^ Act was, by virtue of the reference, incorporated with 
the other, and could not be affected by a repeal, which . 
was clearly intended to relate only to the United King- 
dom : that the repeal was not total, but partial ; and that 
the Act must still be looked at for many purposes. It 
was also attempted to be shown, that the general tenor 
of the Custom Acts did not imply, that the trade of the . 
United Kingdom and of the Isle of Man was intended 
to be placed upon the same footing. 

Master of the Rolls: 
To the statute 6th Geo. 4, c. 107, a table is an- 
nexed of prohibited goods ; this stktute, however, does 
not affect the Isle of Man ; but the statute 6th Geo. 4, 
c. 115, expressly relates to that island, and contains a 
general provision, that goods prohibited in the United 
Kingdom are also to be prohibited in the Isle of Man. 
It would be extremely difficult to give to the Acts the 
sense contended for on the part of the Crown : the 
policy of the statutes was clearly similar; and the 
question then being, whether the goods, when sei2;ed> 
were or not within the prohibition, we think they were 
not The judgment of the Court below must conse- 
quently be reversed. 

♦ 1 Price, r82. f 6 Bing. 582, % i BL.Com. 105. 
VOL. II. O 
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ON APPEAL FROM THE LORD HIGH 
CHANCELLOR, IN LUNACY* 

Thomas GHOsy£No& and the ^^'XjmeiLmu 
Robert Grosvknor - • ^^^Fpcuonis. 

and 

John Samuel Waniey SawbridgeI 
Aprii3oth,a7<k Ekle Drax, and Jake Frances, SRe^^an^nts^ 

andMays*^ his Wife J 

1833. ^ 



dJ!!S[?fdia ^^ *^ ^^^ ^^ ^^^^ ^^^^* Richard Edward Erie 
lunatic, his Drax, Esq. was found a lunatic ; and on the 8th of 

8«DtadT<r^ the following August the Master, in pursuance of the 
'^^^i^ild^ usual order of reference to him for that purpose, certi«> 
Cbanoelior sit- ficd that the appellants, who were his uncles on die 
obtain from ^' father's side, were the most fit and proper persons to 
•^ «"°™>«to« be committees, both of his person and estate, and that 
an account of the respondent, Mrs* Drax, then Miss Grosvenor, was 
tan o?^d- ^^ ^°^y sister, next of kin, and presumptive heiress- 
lowanoefor at4aw. By an order of the 13th of August 1822, this 
SaMe^ that report was confirmed, the custody of the lunatic's per- 
connt'mi^an- ^^ ^^^ estate granted to the appellants, on their 
der some dr- entering into security in the usual terms, and the Mas- 

cumstances.be' i* i •/» i ii'l 

obtained by a tcf was directed to ccrtiw what would be a proper 

aa|| • 1 

CmirtonchaiH ^^^^^^^ ^^^ ^^ maintenance. In pursuance of this 
<^0i7« order, a grant was made of the lunatic's person and 

.estate to the appellants, and they entered into a bond, 
with sureties, to the amount of 94,000 /. for the due 
.administration of the estate. A state of facts, and 
proposal for the allowance for maintenance, was also 
carried in by them to the Master's-office. The allow* 
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ance they proposed was 4,985 /. a year, and in support isss. 
of this a joint affidavit was filed by the appellant ' ^^^' 
Robert Grosvenor, and Mr. Wickens, who had been v. 

die confidential agdnC and receiver of the rents for 
the lunatic's family. In this affidavit Mr. Grosvenor 
stated that he had perused and carefoUy examined an 
estimate annexkl ta it^ of the expenses of maintaining 
the lunatic at the family mansion at Charborough, in 
the county of DoAet, aniounting to 4^985 L per an- 
num ; that that sum was in his opinion a reasonable 
and proper sum to be allowed for the maintenance of 
the lunatic, in the manner thereinafter mentioned, 
Tegard being had to the lunatic's fortune and situation 
in life } and that he verily believed that the residence 
of the lunatic at Charborough, with such an establish- 
ment as was specified in the schedule, would materially 
contribute to his comfort: and Mr. Wickens stated 
that he had carefully estimated the expenses of main- 
taining the lunatic with such an establishment as was 
specified in the schedule, and that he verily believed 
that the several sums set forth in the schedule were 
proper and reasonable to be allowed for the purposes 
therein mentioned. In the schedule was an estimate 
of the annual expenses of every part of the proposed 
establishment, atnounting altogether to 4,985 /. The 
Master's report, approving of this estimate^ was con- 
firmed by the Lord Chancellor, by an order of the 
19th of April 1823, which proceeded further to direct 
that the som of 4,985 /• per annum be allowed for the 
maintenance of the said lunatic, and for supporting an 
establishment for him at Cbarborough, in the county 
of Dorset, the family seat of the said lunatic, from the 
5th day of April, and for the time to come, until fur- 
ther order ; and the appellants were to be at liberty to 

o 2 
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1855. retain and pay the said sum of 4,985/. out of the rents 

GiiosvBKOR ^^^ profits of the lunatic's estate, and to be allowed 

V- the same on passing their accounts before the Master. 

On the 13th of August 1828 the lunatic died, and 

on the 19th of September 1828 Mrs. Drax took out 

letters of administration to him. 

On the 1 oth of December 1830, the respondents 
presented a petition, stating that when the commission 
issued, and until the 1st of May 1827, ^^^* Drax was 
unmarried ; and, not being conversant with bus(iness, 
allowed her uncles, the appellants, to take the whole 
management of the lunatic's affairs, and the same soli- 
citor acted both for her and them in the proceedings 
under the lunacy until her marriage, and after that 
time for her and Mr. Drax up to the month of November 
1 828 : that they then employed another solicitor, who 
did not, however, procure the greater part of the 
papers and documents relating to the lunacy until the 
1 3th of November 1 830 : that they had caused appli- 
cation to be made to Mr. Wickens, the agent of the 
appellants, for information as to the expenditure and 
application of the sum so allowed for maintenance of 
the lunatic, which the appellants and their agents had 
refused to give : that they had been delayed by these 
circumstances in making inquiries and obtaining infor- 
mation as to the application of the allowance, and 
taking proceedings relating thereto : that they had, 
however, ascertained that the sum of 4,985 /. per an- 
num, allowed ifor the maintenance of the lunatic, had 
not been in fact expended by the appellants for the 
purposes for which the same was allowed or otherwise 
in respect of the lunatic or his establishment, but that 
the sums actually expended by them upon his mainte- 
nance and the expense of his establishment were, in 



Drax. 
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each year, very much less than 4,985 /. : that they did 1833. 
not support for him an establishment upon the scale q*^,^^^ 
proposed in the estimate annexed to the affidavit of v. 
Mr. Robert Grosvenor, and the Master's report ; and 
that this estimate was very much beyond the actual ex- 
pense incurred in the establishment, either at the time 
when the affidavit was made, or subsequently ; that no 
establishment was kept for the lunatic except at Char- 
borough Park. It then went on at considerable length 
to point out the differences between the sums actually 
expended upon each article included in the estimate, 
and the sum at which it was calculated in the esti- 
mate ; as, for instance, that in the estimate 115/. was 
charged for the annual expense of male servants, and 
that only 89/. 5^. was paid them; 124/. for female 
servants, and that only 57/. 2s. in addition to 1 ^. a 
day to a. charwoman occasionally, was paid them; 
500 /. for servants' board wages, and about 197 /. a year 
paid for them ; 300/. per annum for coals, and about 
69 /. iSs.jd.2L year actually paid for them ; 200 /. a year 
for the lunatic's dress, and that in no year was more 
than 24/. 195. 6d. paid for it : it concluded by stating 
that the appellants, or one of them, had retained or 
applied to his or their own use a very large part of 
the said annual allowance of 4,985 /., amounting, as the 
respondents believed, to no less than 1,400/. or 1,500/. 
a year ; and it prayed a reference to the Master, to 
inquire what had been expended by the appellants for 
the maintenance of the lunatic, and support of his esta- 
blishment, from the 5th of April 1823 to the time of 
his death ; and a direction that he should charge them 
with so much of the allowance of 4,985/. as he should 
find not to have been . expended by them upon the 

03 
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1893. maintenance of the lunatic and support of his esta- 
blishment ; and that the Master might (if necessary) 
review his allowance of such of the accounts of the 
appellants as he had already passed, and, in passing 
their subsequent accounts, might be directed to allow 
them for the maintenance of the lunatic^ from the 5tb 
of April 1 827 to the time of his death, such sum only 
as he should find to have be^n expended by them 
upon his maintenance and the support of his establish- 
ment ; and that the appellants might pay the costs of 
the application* In support of this petition affidavits 
were filed by the respondents and ten other persons, 
verifying the difierent statements contained in it* 

For the purpose of opposing this petition, the appel- 
lants filed the affidavits of five persons. The first of 
these was by Mr. Wickens, who stated that he had 
been employed by the father and mother of the luna- 
tic, the lunatic himself, and his committees, the appel- 
lants, as steward and agent for th^ management of 
the greater part of the lunatic's estates ; and that he 
had also acted as the confidential agent and adviser of 
the respondent, Mrs. Drax, until her marriage, not 
only in respect to her own real estates and other pro- 
perty, but also as her agent as next of kin and heiress- 
at-law of the lunatic : that he understood and believed 
that Mrs. DrajL was, at the time of her mother's de^ 
cease in June 1 833» on terms of affectipn and friendship 
with her uncles, the appellants, and concurred in their 
appointment as committees of her brother's, the luna- 
tic's, person and estate : that he had inq[>ected a writings 
signed by Mrs. Drax, with whose handwriting he was 
well acquainted, in these terms, ** I do hereby signify 
^' my consent, and request that my. uncles, General 
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^ Thomas Grosvenor and the Rev. Robert Grosvenor^ i ess. 
«< may be appointed joint committees of the person and 
^ estates of my brother, Richard Edwai'd Erie Drax. — 
^ Witness my hand, this 29th day of August 1822: 
^ Jane Frances Grosvenor:'' That daring the whole 
time of the lunacy Mrs. Drax well knew that the 
solicitor who was employed by the connntttees also 
qipeared and acted for her, as the deponent believedi 
tmder an authority given by her to Edward Boodle, 
Esq. deceased, who had been for many years the eon«> 
fidential agent and adviser of her father and mother : 
tfiat she never, either directfy or indirectly, expressed 
to the deponent any wish that anoAer solicitor should 
be employed for her, and that he never was of opinion 
that it would be for her benefit that another should be 
so em]^yed: that the clear annual rental of the 
estates of the lunatic amounted to 22,000 2. a year? 
Aat the appellants had taken great trouble in the 
management of the estate, and incurred great respon*- 
sibility by 9LCceptmg the office ; and that (as he be^- 
lieved), firom having no reason to apprehend or expect 
that thqr would ever be called upon for mi account of 
their disbursements of die sum allawed fi^r the main- 
tenance of the lunatic^ and support of hb establish- 
BMD^ they were unable to render a full and particular 
account of them. An affidavit by a derk of the soli- 
oitor of the committees stated, that every information 
tint bad been required, had been given to the solicitor 
of the respondents, from the time of his appointment in 
November 182&; and that no vouchers or accoraits 
respecting the expenditure of the allowance of 4,985/. 
had ever beat required by the Master on passing the 
accounts of the estates.. Afiidavits by the attendant 
physician, the late tutor, and an intimate friend of the 

o 4 
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1833. lunatic, stated that the establishment kept up for hira 

Grosvevor ^^> ^° point of appearance, very handsome, and suit- 

V- able to his rank and fortune, and that every attention 

was paid to his comfort and happiness; and upon 

these points the affidavit of Mr. Wickens coincided 

with them. 

The petition was heard by the Lord Chancellor on 
the 26th of March 1831, when he made the order 
appealed against : ** That it be referred to the Master 
" to inquire and certify what had been expended by 
*' the appellants upon the maintenance of the lunatic, 
'^ and the support of his establishment, from time to 
** time, from the 5th dayofi\pril 1823 to the time 
** of the death of the said lunatic ; and the Master is 
^^ to charge the said committees (appellants) with so 
** much of the sum of 4,985/. per annum, allowed to 
*' them for such maintenance and support, from the 
" 5th day of April 1823 to the 5th day of April 1827, 
*' as he shall find not to have been expended by them 
^' during that period in such maintenance and sup- 
*^ port : that for the purposes aforesaid the Master do, 
" if necessary, review his allowance of such of the 
** accounts of the said committees as have been already 
^^ passed in this matter ; that the Master do, on pass- 
'^ ing the subsequent accounts of the said committees, 
" allow to them, for the maintenance of the said luna- 
" tic, from the 5th day of April 1827 till the time of 
'^ his death, such sum only as he shall find to have been 
*f expended by them during that period upon the main- 
" tenance of the said lunatic and the support of his 
*' establishment." The order then proceeded to g^ive 
the Master liberty to report special circumstances, and 
the question of costs was reserved. 
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The Attorney-General w[idPemberton(^mt}i Whom isss. 
was Stuart) fojr the appellants : — 

The custody of the person and of the estates of "'"""^^'^ 
lunatics devolves upon the King» in his capacity of l^*^^- 
parens patruBj and is confirmed by enactments esta-t 
blishing his prerogative in this respect, and explaining 
its nature and extent. By the statute De Prarogatrod 
Regis (17 Edw. 2, c. 9,) the custody of the lands of 
lunatics, for the purpose of sustaining them and their 
families, and of preverving the residue for them in the 
event of their recovery, or for thejr heirs and personal 
representatives, in the event of their death or during 
the continuance of their malady, was declared to be 
vested in the Crown. For many years the King has 
been accustomed to delegate his functions in respect 
of the care of lunatics to the Lord High Chs^ncel- 
lor^ under his sign manual : and, under the autho-r 
rity of that officer of the Crown, the duty of protecting 
the person of the lunatic, and applying a proper sum 
to the maintenance of himself and his householdn 
is confided to the committee of tHe person ; that of 
managing the lunatic's estate, to the committee of 
the estate ; these officers being perfectly distinct^ 
although, as in the present case, they may be both 
granted to the same person. The latter of these 
is bound to account for all that he receives; the 
former receives a stated allowance for the main- 
tenance of the lunatic and bis family, for which 
the terms of the order for his appointment do not 
oblige him to account, and in respect of which there 
is no instance of any order of the Court to com* 
pel him to do so. In the present case, there is no 
pretence that the committees have not done their 

duty, or that the lunatic has not enjoyed every luxury 
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jS3S. and comfort his unfortuiiate situation permitted. All 
that is alleged «^inst them is> that thejr have not 
expended upon the maintenance of the lunatic the 
whole of the sum allowed them for that purpose. Upoo 
this sole ground, therefore, the order now appealed 
against proceeds to direct the Master to charge them 
with every shilling diey have received during a period 
of more than six years, and for the expenditure of 
which they may not be able to produce a voucher, 
although no order ever directed tiiem to keep an ac« 
count, and the established practice in lunacy induced 
them to believe that none would ever be demanded* 
There is no case in which this point has been directly 
brought before the Great Seal, but thef principle upon 
which committees of the person are exempted from 
liability to account, has been recognized by some of 
the greatest judges. In Mr. Justice Dormer's case, 
(Sheldon v. Ibrtescue^f) a bill was filed by the adminis-» 
trator of the lunatic, for an account of the rents and 
profits of the lunatic's estate, which had been granted 
by an order of the Court to die committee for the 
maintenance of his person, and the question was, 
whether the committee could protect himself against 
such a bill, by the order of the Court That case is 
a decisive authority against the respondents, for there 
it was stated, that not only the whole allowance for 
maintenance had not been expended upon the lunatic, 
but that before the order for it was obtained, an agree- 
ment had been entered into between the committee 
and the husband of the heiress*at-law, for Ac division 
of it between themselves ; and yet Lord King strongly 
expressed his opinion against any application of the 

* 3 P* Wms, 104. 




BBFORB THE PRIVY COUNCIL. 9I 

kind, unless some great fraud was made to appear^ isss. 
which he did not think even the circumstances in that 
case amounted to. Here no fraud is even alleged, so 
that the case is much weaker then Sheldon v. Fortescue. 
The case, indeed, on the other side obviously con- 
founds the liabilities of trustees and executors^ who 
are bound to account for all that they receive, with 
those of committees of the person, who hitherto have 
always been regarded by the Court of Chancery in the 
same light as guardians, to whom allowances are made 
with a view to the benefit, not of the infant alone, but 
also of the other members of his family* Thus, in £r- 
parte Whitbread^^ a very large allowance was made to 
the committee of the person, expressly with regard to 
the circumstances of the lunatic's family* The Court, 
in cases of this description, never expects that the 
whole allowance will be laid out upon the lunatic or 
the ward, but only that a sufficient portion of it shall 
be expended to support them in a manner suitable to 
their expectations and rank in life, and that the re- 
mainder should be appropriated either to the benefit 
of their families or be taken by the guardians or com- 
mittees themselves, as a recompense for their trouble 
and anxiety. The question in all these cases, with 
reference to the liability of the committee or guardian, 
18 not whether the whole of the allowance has been 
expended on die Innatie or the ward, but whether the 
oommittee or guardian has faithfully performed his 
dvLtf towards the objects of his charge. 

The principles on which Chancellors have long acted^ 
in settling the amount of the allowance for the main- 
tenance of lunatics, have beeut not to confine them- 

^ 2 Merivale, 99. 
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1833/ selves to the precise limits pointed out by the old sta- 
^ "" ' tute De Prarogativd Regis, by allotting sufficient only 
V. *' that they (the lunatics) and their household should 

*^*' " live and be competently maintained virith the profits 
*' of the same,'* but to make so liberal a grant as to 
leave a surplus beyond v^hat was actually required for 
the purpose, as a kind of recompense ta gentlemen of 
respectability and education, for undertaking the disa^ 
greeable and onerous office of committees. Thus, In the 
matter ofAnnesley^y where the same person was com- 
mittee of the person and estate, and he petitioned for 
an allowance for his trouble as committee of the estate. 
Lord Hardwicke would not grant such an allowance to 
him in that character, but directed him to petition for 
an increase of maintenance as committee of the person, 
and on that petition his Lordship said he would order 
an additional allowance of 200 /• a year. In that case 
it is clear, that not one shilling of the additional allow- 
ance was actually to be applied to the maintenance of 
the lunatic, and that the committee was not liable to 
account for' the additional allowance. In Ejpparte 
Fletcher % Lord Eldon expressly says, that the allow- 
ance is given for the purpose of attaching the com- 
mittee to the lunatic. In Exparte fVarrenXt a 
receiver was actually appointed committee with a 
salary; and in Exparte Fertnor^, an allowance in the 
nature of a salary was made to a committee of the 
estate. With so many precedents, therefore, it is im- 
possible, to deny that the Court not only recognizes the 
principle, that the committee may derive an advaptage 
from his office, but has, in many cases, expressly pro- 
vided that he should do so. 

* Amb. 78. + 6 Ves. 427. 

X 10 Ves. 622. § Jacob, 406. 



BEFORE THE PRIVY COUNCIL. 03 

Were this case to be tried, however, on general prin- J833. 
tiples, without any regard to the practice or the policy q^osvemor 
of the Court in granting allowances, ought a petition •• 
of this kind to be encouraged ? The next of kin must 
have been perfectly aware of the establishment kept 
up for her brother, and yet she never presented any 
icomplaint against the committees for misconduct, but 
assented to every order and acquiesced in every ar- 
rangement. Is she, then, to be allowed to come for^ 
ward and declare now, for the first time, that all that 
has been done for six years, with her knowledge if not 
with her sanction, has been done incorrectly ? The 
mode, too, in which the accusation of non-expenditure 
of the allowance is made against the committee, is 
most objectionable. The estimate delivered into the 
Master's-office, in order to enable him to form a judgr 
ment as to the amount of the allowance, is never 
Intended to be exactly followed in every item. The 
habits or the pleasures of the lunatic of large fortune 
may vary from year to year, and from month to month ; 
he may at one period prefer a coach and four, at ano- 
ther a carriage with a single horse ; his taste may 
incline him to shooting when the estimate is made out, 
it may change to a partiality for fishing during some 
of the years of his lunacy ; and alterations must be 
made in his establishment from time to time to suit it 
to his wavering fancies. It would be too expensive, 
if not too absurd, however, that every change of this 
description should form the matter of a report and dis- 
cussion in the Master'sotiice. All that is required in 
an estimate is, that it should give a general idea of 
the probable expense; the details of it must vary under 
a thousand contingencies. Besides, in no estimate is 
there any calculation of the trouble and expense of the 
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t8S3. committees in visitiog the lunatic ; and yet these, ^c* 
cording to the principles laid down in the cases that 
have been cited, justly deserve a compensation. In 
addition to this, the items of the expenditure are not 
fairly stated in the petition, and many of them are 
veiy capable of explanation*. The principal point, 
howevefi tat your Lordships' consideration, is, whether 
anciciit practice is to be broken in upon by ordering 
committees of the person to account at aU, or whether, 
if they are to account, they are to account as if they 
were guilty of fraud, although no fraud whatever has 
been alleged against diem, and this at the suit of a 
person who has all along been acquainted with and 
assenting to their proceedings* Should the CouncU 
be of opinion that the order was right as upon all these 
points, still the question of jurisdiction remained. The 
andiority of the Chancellor, after the death of the 
lunatic, to make distribution of his property amongst 
die next of kin, without an administrati<m, has been 
not only constantly denied, but the practice always has 
been to direct a biU to be filed. Here the order for 
the allowance remains undischarged, and it is sub- 
mitted, that it cannot be set aside, except upon a case 
of fraud or misconduct, which the Chancellor cannot 
determine by a petition in lunacy after the lunatic's 
death, but which must be brought before him in a 
r^^lar manner by bill» as was done in the cade of 
Shddon r. Fortescue* 

Sir E. Sugden and Jacobs for the respondents : — 

The duty of the Crown, in the situation of trustee, 
in which it is placed by the statute De Prarogativd 

^ A oosaidersble part of the iirgaiaeata on both sides tamed dpos 
the details of the estimate and expendittire, add are not reported* 
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R^is^ widi regard ta the property and the persons of tsss, 
lunatics, is^ to manage them in the same manner as ^ 
the lunatics themselves would do were they in a state 
of sanity. Thus, whenever the lunatic's relations re^ 
quire his assistance^ and common justice and humanity 
would have induced him, had it been in his power, to 
have afforded it them, the Chancellor will, on die best 
and soundest principles, grant a specific aHowance for 
their suppwt, Exparte Whiibread* % Inre JPVw* f- In 
some instances allowances have been made to illegi- 
timate children :}!; but in tfiese and the like cases 
special references have always been directed to the 
Master, to inquire whether any addition ought to be 
made to the allowance, regard being had to the situa^ 
tion of the parties who claim support or bounty from 
the lunatic's estate ; and the Master's report has 
always specified what particular pigments ought to be 
made to each relation out of this allowance* In Brad* 
show V. Bradshaw^ the report of the Master was in 
thb form, although it is not set out in the published 
case. The feeling of the Court, however, on this sub* 
ject was most clearly shown in Eapartc Coittm^j for 
there the Chancellor referred it back to a Master 
to review a report, allowing maintenance generally for 
relations, but without specifying the proportions in- 
tended for each of them, although he confirmed it 
when the Master had certified that the sum allowed 
was appropriated, and, after specifying the sum al- 
lowed for tiie lunatic himself, stated that the remainder 
was to be divided amongst his nearest relations. The 

♦ a Mcr. 99. 

t i4tli Augast 1830 ; Sbelford on Luoatict, c* 5, s. 6, p. 160. 
X 14th August 1838, In re Joddrdl ; Shelford oq Lu. c. 5, 8. 6; 
p. 161 ; Exparte HaycQckj 5 Rubs. 154. 

§ 1 J. & W. 647. 11 a Mer. 100^ in notii. 
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1833. tule, indeed, is precisely the contrary of what it is 
J~^ ' stated to be on the othef side ; for the Chancellor will 
V. not give an allowance for the benefit of the lunatic s 
relations indirectly and disguisedly, although he will 
do so in a direct and open manner, after having exer- 
cised a due discretion on the subject 

In the same way with regard to salary. It is not in 
general contemplated that committees require a salary. 
Jleg^rd for the lunatic^ and, where the property is 
large, the fair and legitimate advantages of ' sport- 
ing over* the estate, and the influence that. accrues 
from the management of it, furnish sufficient induce- 
ments to men of respectability to offer themselves as 
candidates for the office* There have been, however^ 
exceptions from the ordinary course, as in the cases of 
In re Anriesley and Exparte Watren^^ The only 
inference, however/ that can fairly be deduced from 
those cases, .is, that when no one could be found to act 
in ,the character of committee without a salary, the 
Great Seal would rather give a salary, or an increased 
allowance in the nature of one, than suffer the office 
to remain unfilled : but such exceptions, the result of 
necessity, do not alter the general rule, that the com- 
mittee is not to make a profit from his office. The 
observations attributed to Lord King, in the report of 
Sheldon v. Fortescue^ go beyond what we contend has 
been the usual doctrine ; but his decree overruled the 
plea of the committees, whereby they relied on various 
orders by which tjbey were appointed, and under 
which they had acted, and directed it to stand for an 
answer. The course taken by Lord Hardwicke, in the 
matter of Annesktff has always been mentioned with 
disapprobation; and the indirect mode of giving a 

♦ Afi*bl. 78; JO Ves. 62a. . 
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benefit to the committee, suggested in that case, proves ] 333, 
conclasively that the Chancellor could not directly ' — ^ — ' 
exonerate the committee from his liability to account v. 

The circumstances of the present case required in- l^a^*- 
vestigation, perhaps more than any that ever came 
before a Chancellor. An estimate veas put in of the 
probable expenditure of the lunatic in a variety of 
different articles. According to our affidavits, except 
in the single article of the salary to his physician, the ex- 
penditure has been on every one of these articles very 
considerably less than that estimate. Our complaint 
however is not, that each particular sum has not been 
laid out on the particular article, to which it was appro- 
priated in the estimate, but that a great part of the 
whole allowance has not been appropriated to the use 
of the lunatic or his family at all. If, then, the state- 
ments in our affidavits are true (and had they not been 
so, they might have been contradicted), large sums of 
money liave been for a series of years obtained from 
the Court, on the faith of an estimate supported upon 
oath in the Mast^r's-office, which have not been applied 
for the purposes for which they were given. Ought, 
then, the Chancellor to have remained satisfied with the 
knowledge that the appellants had every year put into 
their pockets a surplus of allowance, which would not 
have been granted to them, if they had openly applied 
for it, and which they only obtained by delivering in 
an incorrect estimate of expenditure, which never 
was, and most probably never was intended, to 
have been acted upon ? If they kept no accounts of 
their expenditure, that circumstance ought not to pro^ 
tect them ; for, as committees of the estate, they were 
ordered to keep accounts, :attd in those accounts they 
ought to have included the excess of the allowance for 
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1833, mainlenance, which they might not have felt it neces- 
sary to lay out in any additional comfort or luxury for 
the lunatic. If, however, the aflBdavits are correct, 
they did keep very accurate accounts of many of their 
expenses, and should they not have done so, the 
Master is at liberty to state that fact, as a special cir- 
cumstance, to the Court, under the terms of the order ; 
and the Court may then determine what course ought 
to be pursued with regard to them. 

The practice of late has always been, to grant an 
inquiry, where it has been stated to the Chancellor 
either that the whole allowance, as mExparttFroctor ♦, 
or any sum of money directed to be applied for a par- 
ticular purpose, as in In re JoddreU\, has not been 
expended by the committee in the manner, in which it 
was his duty to have laid it out. 

Committees are, in truth, the o65cers of the Chan- 
cellor, accountable to him, and him only, for their 
behaviour in their office, and subject to his control 
even after the death of the lunatic ; In re FitzgeraldX. 
It is, in fact, a. general principle, that all Courts 
have a summary jurisdiction over their own officers, 
and that in case of malversation no other Court is 
entitled to take cognizance of their conduct. Thus, 
the misconduct of an attorney is cognizable in that 
Court only of which he is an officer. So, if any error is 
found out in the accounts of a receiver after he has 
passed them before the Master, he is amenable only 
to the Court of Chancery ; or if a solicitor has received 
money from the Accountant-general for costs, or other 
purposes, and any mistake is afterwards discovered, 

• I SwanstoD, 531. 

t 13 August 1829, Shelford on Lu. c.5, s. a, p. 144. 

X 3 Scho. & Lef. 433. 
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no other Court, than the Court of Chancery , has a right 1335^ 
to interfere to rectify it Upon this point, indeed, as 
long as the recognizances of committees remain undis* 
charged, little doubt can exist j but, even if no recog- Drax. 
nizances were taken, the Chancellor might enforce 
any order he might choose to make with regard to them 
by attachment; Exparte Grimstone*. The exercise by 
the Chancellor of his jurisdiction over them after the 
lunatic's death, has for many years been common, as in 
Wiggv. Tyler '\f and Ejparte Armstrong ^9 where the 
Master was directed after that event to report as to who 
were his heirs-at-law and next of kin. In Ejparte 
Fitzgerald the committee was, after the death of the 
lunatic, restrained from interfering with the rents of 
his estate. In Exparte M^Dougal^ Lord Eldon as- 
serted his authority to pay a disputed debt of the 
lunatic out of his assets, although he orderSd the va« 
lidity of it to be tried at law. In Exparte Clark% the 
same Chancellor directed, that parties disputing the 
title of persons found by the Master to be the heirs-at- 
law of the lunatic, should be at liberty to inspect the title 
deeds in the Master's-office. In the matter ofjoddrell^ 
the committee of the lunatic's person was ordered after 
his death by the present Chancellor, to deliver up jewels 
in her possession to the committee of the estate, without 
prejudice to the rights of any party. On the question of 
jurisdiction, we submit therefore that the proceeding by 
petition to the Lord Chancellor, and not by bill, in the 
Court of Chancery, is the proper course to be adopted ; 
first, because it is for the purpose of winding up the 
accounts of the lunacy, and secondly, because the 

♦ Ambler, 707. \ « Dick. 552. % 3 ^^^* C. C. 238. 

J 13 V€8. 354. II Jacob. 589. 

T March 1832, Shel. on Lunacy, c. 5, 8. 12, p. 2 3 
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1833. committee is an officer of the Chancellor sitting in 
GbosvIko J"D2icy. Had, indeed, a bill been filed in the present 
V- case, this very objection to the jurisdiction would have 
been made the ground of a demurrer, or plea to it, as 
in Sheldon v. Forlescue. A bill is the proper remedy 
when there are disputes between next of kin or heirs'- 
at-law about the. lunatic's property at his death, but 
such a bill could not embrace the application of the 
allowance during die lunatic's life, nor could an 
inferior court of equity have reviewed the orders made 
by the Lord Chancellor in lunacy. If, then, the juris* 
diction is possessed by the Lord Chancellor, can there 
be a more proper case for the exercise of it than the 
present, unless encouragement is to be held out to 
committees, by means of incorrect estimates, to obtain 
advantages for themselves which they could not acquire 
by fair and open applications to the Court ? 

Attorney-General, in reply : — 

We do not dispute the power of the Great Seal to 
make committees of the person account for the expen* 
diture of their allowance, but we deny that it has 
ever been the practice to make them -do so. The cases 
In re Annesley and Exparte Fletcher would be decisive 
upon the subject, were not the experience of every 
practitioner in the Court of Chancery, and the frame of 
every order that has been made for a long series of 
years, sufficient to show what has been the usual mode 
of proceeding. In Eaparte Whitbread^ although the 
orders direct particular sums out of the allowance to 
be paid to the members of the lunatic's family, yet 
they contain no direction, that the committee is to 
account for the expenditure of the remainder of it. 
Although, possibly, it would be better policy in future 
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for the Court to remunerate the committee for his isss. 
services by giving him a salary, the judgment In re q^^q^ 
Anneskjf shows that the method formerly adopted was v- 
by increasing the allowance for maintenance. No 
case of fraud is 'stated in the. petition, and it cannot, 
according to the general rule, be inferred, even if it 
were. admitted, that there was any ground for the im^ 
putation of misconduct insisted upon by the other 
side* The difference between the estimate and the 
expenditure does not, however, amount even to mis^ 
conduct; no allowance has ever been granted upon the 
supposition that it was to be spent in the exact way 
pointed out by the estimate, which cannot in any case 
vouch for more, than the belief of the parties as to the 
probability of what will be required for each article, 
and in this case it ought to be looked upon with more 
than usual indulgence, for the lunatic had not, when it 
was made out, resided at his mansion in Dorsetshire,- 
where it was intended that he should live for the 
future, but at a house in the Regent's-park ; so that 
there were less means than usual of forming an accu-^ 
rate calculation. Should even the estimate be incorrect, 
no misconduct with regard to it can be imputed to the 
appellants. It was made out by the man of business 
to the family, who swore to its accuracy ; and all that 
the only one of the appellants who made any affidavit 
regarding it, did, was to depose that, in his belief, the 
sum total of it was a reasonable and proper sum for 
the lunatic^s maintenance. In any view of the facts 
of the case, however, the jurisdiction of the Chan- 
cellor in lunacy, to try a question of fraud, is most 
questionable. In all the late cases that have been 
cited on the other side, in which orders were made 
after the death of the lunatic, the Chancellor took 
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rsss. especial care not to decide upon the rights of the 
parties. Admitting, however, that he had the juris- 
v."""" diction, it would be contrary to all precedent for the 

^**'' Chancellor, upon affidavits, to decide a case of fraud, 
and the only valid reason for such a proceeding would 
be, the impossibility of having the facts brought before 
him in a more satisfactory manner. Sheldon v. For- 
tescue is, however, a clear authority that a bill lies to 
set aside orders obtained by fraud or collusion during 
the lunatic's life. If, therefore, the respondents are 
able to make out a case of fraud, the remedy by bill is 
still open to them, even if the present order is reversed, 
and they will then have the additional advantage of 
procuring the answers of the appellants on oath. 
Whether they can do so or not is not, however, a 
question for the decision of the Council ; all that they 
have to jook to is the. present petition and affidavits, 
and we submit that, if regard is paid either to the 
merits of the case, the constant practice of the Court, 
or the definite nature of the Lord Chancellor's juris- 
diction in lunacy, this order ought to be reversed. 

The order of His Majesty in Council, of the 1 2th of 
June 1833, made in pursuance of the report of the 
committee, was, '^ that the order of the Lord High 
Chancellor of Great Britain, of the 26th of Maroh 
1831, be reversed, without prejudice to any other pro- 
ceedings the present, respondents maybe advised to 
institute, and the Right Honourable the Lord High 
Chancellor of Great Britain is directed to pay due 
obedience to His Majesty's command hereby signi- 
fied." 
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CASE OF THE ARMY OF THE DECCAN. 

In this case three memorials had been presented, ^^^^333^"'^ 
one by Lieutenant-general Sir Thomas Hislop, late ' — ^^^ — ' 
commander-in-chief of the Army of the Deccan ; the KJi?g*iii ^ 
another by Major-eeneral Sir Lionel Smith, com- C"!>ncii com- 

•^ •* ^ ' piaining of, 

mander of the fourth division of the Army of the and appealing 
Deccan; and another by Captain Jopp, on behalf of sSLmefbrthe 
the force under the command of Colonel Prother, distribution of 
which captured the Fort of Ryeghur. These were booty taken in 
met by counter-memorials, by Colonel Doyle, on Deccan'which 
behalf of the Grand Army, and by Messrs. Fletcher, *^«d ^^Vif" 
Alexander & Co., as assignees of the Marquis of the Lords 
Hastings, and also by cases which were put in by Jio^re^ofthe 
the Law Officers of the Crown- Treasury, 

• t 1 1 J ji-ir ' having been 

All these memorials and cases related to dinerent referred to a 
claims to booty captured in the Pindarree and Mah- grcSey, 

ratta war, in 1817 and 1818, and depended on long without hear- 

- . - . fit • r Ti w»g the Memo- 

statements mvolvmg a history of the operations ot all riaUstsupon 

the merits of 
their cases, 
advised His Majesty to refer the consideration of them to the Lords Com- 
missioners of the Treasury. 

Semhle^ that the Privy Couucil will not exercise jurisdiction as a Court of 
Appeal from the decisions of the Lords Commissioners of the Treasury, as 
to grants by the Crown of property accruing to it by virtue of its prerogative < 

▼01.11. I 
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1833. the forces engaged in the war, along series of cor- 
Abmy of the despondence and negociations which took place during 
Deccan. the 1 6 years that had elapsed since the termination of 
it, and two hearings before the Board of Treasury, of 
which it is almost impossible to give any adequate 
analysis within the limits of a legal report. — ^The fol- 
lowing are the principal facts which took place after 
the close of the war, and upon which the greater part 
of the arguments turned. 

Between the years 1819 and 1 824, various memorials 
were presented to the Lords of the Treasury by the East 
India Company, by the Marquis of Hastings, several 
general oflBcers on behalf of the Grand Army, and 
Sir T. Hislop. The East India Company prayed for 
a grant of half the booty taken in the war ; the Mar- 
quis of Hastings, as comman3er-in-chief of all the 
forces in India, and the officers of the Grand Army, 
claimed to be entitled to share in it; and Sir T. Hislop, 
on behalf of himself and the Army of the Deccan, prayed 
for an exclusive grant of all of it that had been taken 
by them. 

The Lords of the Treasury directed cases to be 
printed, and heard counsel in support of these claims, 
on the 8th of January 1823 and six succeeding days, 
and they announced their determination upon them by 
the following minute, dated the 5th of February 1823. 
TreaswryMi- ** My Lords having heard counsel in support of 
iiute, 5th Feb. ^|^g claims of the Marquis of Hastings and the Grand 

Army, and of those of Sir T. Hislop and the Army of 
the Deccan, and having maturely and deliberately 
weighed and considered the documentary evidence 
laid before them on behalf of the several parties, and 
the arguments of the counsel, are of opinion, that the 
most just and equitable principle of distribution will 
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be to adhere, as nearly as the circumstaDces of the 1833. 
cdse will admit, to that of actual capture ; and that ^ ' "" ' 

11 11 1 1 . . , - ArMT OF THB 

although they are aware that the principle ot con- Deccan. 
structive capture must, under certain circumstances, in 
a degree be admitted, the disposition should be to 
limit rather than to extend that principle. 

I. " They are therefore of opinion, that the mode of 
distribution originally intended by the Marquis of 
Hastings would be most equitable and just, with 
respect to the booty taken at Poonah, Mahidpoor, and 
Nagpore ; and that the booty taken on each of those 
occasions respectively should belong to the divisions of 
the Deccan Army engaged in the respective operations 
in which the same was captured. . But that, as the divi- 
sion of the Bengal army under Brigadier-general 
Hardyman appears to have been put in motion for 
the purpose of co-operating directly in the reduction 
of Ns^ore, and to have been actually engaged with 
a corps of the enemy antecedent to the surrender of 
that place, this division appears to My Lords to be 
justly entitled to share in the booty captured at Nag- 
pore; and that such other booty arising from the 
operations against the Mahrattas, in the years 1817 
and 1818, as may now be subject to His Majesty's 
royal disposition, should be granted to such divisions 
of the Grand Army under the command of the Mar- 
quis of Hastings^ and of the Deccan Army under the 
command of Sir T. Hislop, as may respectively have 
captured the same. 

II. *• My Lords are also of opinion, that, conform- 
ably to the letter of the Marquis of Hastings to Sir T. 
Hislop, of the 12th of January 1818, Sir T. Hislop as 
commander-in-chief of the Deccan Army, and all the 
oflkers of the general staff of that army, are entitled 

I 2 
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1833. to participate in the booty which may arise from any 
Army of the ^^^P^^^e by any divisions of the army of the Deccali, 
Deccan. until the said army of the Deccan was broken up, on 
the 3i8t March 1818. 

III. " My Lords have felt it to be inconsistent with 
their duty to recommend to His Majesty to give his 
sanction to any agreement for the common division of 
booty into which the several divisions of either army 
may have entered, as it is their decided opinion, that, 
if the principle of actual capture be not adopted in 
this case, as the rule of distribution, no other correct 
or equitable rule could have been adopted, than that 
of a general distribution amongst all the forces of the 
presidencies engaged in the combined operations of 
the campaign. 

IV. ** My Lords do not consider that, under all the 
circumstances of this case, it will be expedient to 
recommend to His Majesty to grant any part of this 
booty to the East India Company. 

V. *< And My Lords will submit to His Majesty their 
recommendation, that he will be graciously pleased to 
direct that his royal grant of the said booty may be 
made in conformity with these principles. And for 
the purpose of better carrying into effect His Majesty^s 
gracious intentions in this biehalf, My Lords will 
recommend to His Majesty, that a grant be made of 
the said booty to Trustees, to be appointed by His 
Majesty, for the purpose of ascertaining and collect- 
ing the said booty, and for preparing a scheme for the 
distribution thereof, conformably to the principles 
above stated, which My Lords will submit for His 
Majesty's final approbation and sanction^ under his 
royal sign-manual warrant ^ 

VL "And that if any Questions or differences should 



BEFORE THE PRIVY COUNCIL. IO7 

arise thereon, or between the East India Company and 183S. 
the said Trustees, in regard to what may or may ^^iI^J^^xhe 
not be properly considered as booty, according to Deccak. 
the legal acceptation of the term booty with reference 
to the principles governing any capture of property 
from an enemy in Indian warfare, and the chartered 
rights of the East India Company, and the true intent 
and meaning of His Majesty's grant; or if the Gover- 
nor-general, or Governor-general in Council may have 
ordered any captured property to be restored, or may 
have considered any such property as not the proper 
subject of prize or booty, and the said trustees shall 
claim the same as such, all questions or differences 
relating to any such property or booty, which may 
arise between the East India Company and the said 
trustees, should be submitted to this Board, either for 
His Majesty's decision thereon, or for such directions 
as His Majesty may be pleased to give for referring 
the same for final adjudication, as the case may 
require/' 

In pursuance of this minute, a warrant was accord- Grant on the 
ingly issued, under the sign-manual, on the 22d of 1833, of the 
March 1823, hy which His Majesty granted to the ^^g^^ 
Duke of Wellington and Mr. Arbuthnot, '' all and 
every the ordnance, army, artillery, &c. and other 
things (being plunder or booty), of every description 
which had been captured and taken in the wars in 
1817 and 1818; and also all monies into which the 
said plunder or booty, or any part thereof, might have 
been converted, as well as all such as might then 
already have been secured or received into the hands 
of the East India Company, or any of their officers 
or servants, or other person or persons ; as also all 
such as the said Trustees might thereafter recover or 

13 
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183S. receive from the said United Company, or any of their 
Army of the ^^^^^^ ^^ servants, or any other person or persons 
Deccan. whomsoever on account of such booty; " In Trust for 
the purpose of collecting, recovering and receiving all 
the said booty, or the proceeds or value thereof, hereby 
granted from the United Company, their officers or 
servants, and all and every other person or persons 
whomsoever into or in whose hands, custody, power 
or possession the same, or any part thereof, may have 
come, or may now be and remain." The warrant then 
proceeded to direct, in conformity to the Treasury 
minute, that all differences or questions between the 
Trustees and the East India Company, in regard to the 
* booty, should be submitted by the Trustees to the Lords 
Commissioners of the Treasury for the signification 
of the King's pleasure thereon, or for the final settle- 
ment thereof as law and justice might require, and to 
empower the Trustees to sue for the booty, and to make 
allowances for costs; and it then continued in these 
terms : " We do authorize and direct our said Trustees 
to prepare a scheme for the distribution of the booty, 
and of all and every part and parts thereof, conforma- 
bly to the principles recommended in the said minute 
of the Commissioners of our Treasury, and approved 
by us ; which scheme shall be submitted by them to 
the said Commissioners of our Treasury for the signi- 
fication of Our Royal pleasure thereon." And it then 
proceeded to direct, that the Trustees should regulate 
their conduct in the formation of the scheme, and in 
regard to the performance of the duty of collecting, 
receiving and distributing the booty by the agents 
entrusted by them for that purpose, and to the notices 
and notifications thereof, and of accounting for the 
same, according to the provisions of the Act for regu- 
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lating; the payment of Army prize money, 54 Geo. 3, isss. 
c. 86 *, and according to the rules and customs there- j^^^^ ^^ ^^ 
tofore used and observed in our service in like cases. Deccan. 

Communications were immediately opened between Proceeding of 
Sir Thomas Hislop and the Trustees. Some difierence ^^ sk^x!' 
of opinion havintr however arisen between them as to Hislop, be- 
what did or did not constitute booty, on the 4th of and 3d hear- 
December 1823, Sir T Hislop presented a memorial xSwuiyr * 
to the Lords of the Treasury, praying that they would 
afford to the Army of the Deccan, as occasion might 
require, a hearing on all such points as might arise 
between them and the Trustees, and the latter and the 
East India Company, as to what did or did not consti- 
tute booty. To this, the Secretary of the Treasury, 
on the 14th of February 1824, replied, that their Lord- 
ships were of opinion that they had no authority to 
interfere with the discretion vested in the Trustees in 
collecting, recovering and receiving the booty. ,Sir 
T. Hislop then, on the 12th of March 1824, presented Memorial of 
a memorial to the King in Council, praying that he, ^\y^^ Kiing m 
and the general prize agent of the Army of the Deccan S*""u*^{o^^ 
in England, might have communication, so far as the 
Araiy of the Deccan was concerned, with the Trustees? 
relative to their claims on the East India Company, 
and that His Majesty would direct, that the Army of 
the Deccan might, as occasion should require, be heard 
before His Majesty in Council, or such other tribunal as 
His Majesty should think fit, upon all^such points a3 
might arise between them and the Trustees, and the 
latter and the East India Company, as to what should 
or should not be considered legal booty. On the 
25tb of May 1824, an order of Council was made 
upon this memorial, '' that it should be referred to the 

♦ Since repealed by a Will. IV. cap. 53. 
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1 833. Lords of the Treasury to consider the same, and do 
A m7<7^ therein as to their Lordships might seem proper;" 
Deccan. and a letter was written to Sir T. Hislop, by one of 
the clerks of the Council, to acquaint him with this 
order. The Lords of the Treasury, to whom the case 
was thus referred on the 14th of July 1824, informed 
Sir T. Hislop, by a letter from their Secretary, that 
ilieither his representation to the Privy Cduncil, nor 
their own renewed and attentive consideration of the 
case, presented to them any sufficient grotmds to in- 
duce them to deviate from their view of the subject as 
communicated to him in the letter of the 14th of the 
preceding February. 
Letter from The Trustccs proceeded in the mean while to collect 
to the Trea- the booty without much communication between them 

thefrdffficuU ^^^ ^^^ ^' Hislop and the agents of the Army of the 
tiesiu follow- Dcccau, their rule having been, as stated in one of their 
oniisTribution Ictt^rs, to reccivc information but to give none, and 
ti?e"M* °"' ^'^ when they offered information, SirT. Hislop refused to 
18^3. avail himself of it, as the offer was Accompanied with 

a condition, that it should not be submitted to any coun* 
sel or attorney for the Army of the Deccan unless per- 
mission for that purpose had been previously obtained 
from the Trustees. Difficulties, however, presented 
themselves to the minds of the Trustees, from the differ- 
ence of the fEk^ts as they appeared to them from those 
which were assumed at the hearing in 1 823, as to the dis- 
tribution of the booty, and they addressed a letter on 
this subject to the Lords of the Treasury on the 22d of 
June 1825, in consequence of which a minute was 
passed, on the 28th of the same month, reciting the let- 
ter, and directing that it should be laid before the law 
officers of the Crown, and that they and the Trustees 
should attend the Lords of the Treasury at an early 
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meeting to be held on the subject. The exact proceed* 18^3. 
inffs that took place in consequence of this minute did ^ ' "" ' 

° '^ * Army of the 

not appear on the papers before the Council. The Trus* Deccav. 
tees, however, withdrew their original letter of the 22d 
of June 1825, and substituted another, which, in fact, 
was a copy of the former one, altered however, in many 
respects, to the disadvantage of the Army of the Dec« 
can ; as the effect of the former letter had been to 
state the opinion of the Trustees, that the booty should 
be divided amongst all the divisions of the Army of 
the Deccan, including the division under Colond 
Prother ; in the latter, or substituted letter, they stated, 
without making any express declaration of their senti*- 
ments as to the distribution, that the booty had been 
captured, not in consequence of the operations of any 
particular division or body, but of those of the whole 
anny, which latter expression was^ in all the subse- 
quent discussions, held to mean, both the Grand Army 
and Army of the Deccan. 

On the loth of September 1825, a memorandum 
was sent to the First Lord of the Treasury, by one of 
the Trustees, the Duke of Wellington, in which he re- 
viewed generally the operations of the troops of both 
the Grand Army and the Army of the Deccan during 
the coinpaign, and the conclusion he drew was, ** that * 
there was previous concert and association between 
the two armies, and between several of the divisions of 
each of them actual military co-operation.^' 

Sir T. Hislop, who was not aware of any letter proceedino 
having been addressed by the Trustees to the Trea^ oftheTrea- 
sury, made, on the 1 7th ot September 1825, ^^ applica«> quence uf the 
tion to that Board by letter, requesting to be informed ^^^^"^ **^ 
of the scheme of distribution which might have been 
recommended by the Trustees, before it was submitted 



' 
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1833. for His Majesty's approbation. To this application he 
^""^^ ' received a reply from their Secretary, in consequence 
.D£ccAH. of a minute passed on the 28th of September 1825, 
informing him, that '^ the Trustees had reported as 
their opinion, that with the exception of certain sums, 
amounting together to about 1509000/., the produce 
of sales of captures made in the daily operations of the 
troops of the Army of the Deccan, no booty was cap- 
tured at Nagpore : that none had been realized that 
was captured at Mahidpore ; and that the whole 
of the booty, with the above exception, then at the 
disposal of the Crown, fell into the hands of the 
oflScers of the East India Company after the army 
of the Deccan was broken up : that these facts being 
different from those which appeared to have been as- 
sumed in the arguments addressed to their Lordships 
in January 1823, ^^7 deemed it to be indispen- 
sably necessary, before they could proceed to submit to 
His Majesty a scheme of distribution for the purpose 
of carrying their said minute into effect, to afford an 
opportunity for any further explanation or remark, 
with reference to these circumstances, that the parties 
might be desirous of offering." In consequence of this 
communication, a meeting took place between the Lords 
. of the Treasury and the counsel for Sir T. Hislop and 
the Army of the Deccan, and for the Marquis of Hast- 
ings and the Grand Army, on the 6th of December 
1 825, in order to settle the points to be discussed. The 
counsel were then informed, that the Lords adhered 
completely to their previous minute; but that they had 
understood, from the Trustees' report, that the minute 
was founded on facts not warranted by the actual state 
of the case, and the point they wished to have argued 
appears to have been, whether all the booty, except 
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about 150,000/., was gained by actual capture, or whe- 1833. 
ther it was a capture made as a general result, but not aemy^m-the 
booty actually taken on the spot at the time the places Deccam. 
were taken. Subsequently to this meeting a qopy of 
the substituted letter of the Trustees was given to the 
counsel, and on the 9th of January 1826 and the three 
following days, arguments took place before the Lords 
of the Treasury. At the commencement of these it 
was stated, by the First Lord (Lord Liverpool), that 
the Board had received a memorial from the Marquis 
of Hastings (which was not, however, produced), pray- 
ing them to advise His Majesty to refer the measures 
in question to the consideration of the Privy Council, 
and he expressed a wish to know whether the parties 
were desirous that such a recommendation should be 
made : but the counsel for the Grand Army, who also 
appeared for the Marquis of Hastings, objected, on the 
part of the Grand Army, to this proposal being acceded 
to. The determination of the Treasury, after these 
arguments, was expressed in a minute, dated the 16th 
of January 1826, in these terms : 

'* My Lords, assisted by the Trustees of the Deccan Treasury 
booty, Lord Bexley, and the law officers of the Crown, Sirjan'lry 
having heard counsel on behalf of the Marquis of iBa6. 
Hastings and the Grand Army; and also on behalf of 
Sir T. Hislop and the Army of the Deccan, upon the 
subjects of discussion relating to the distribution of the 
Deccan booty, which have arisen out of the difference 
between the actual circumstances attending the capture 
of a large proportion of that booty, as stated by the 
Trustees, and those which were assumed at the hearing 
before their Lordships in January 1823; and having 
maturely considered the arguments severally stated by * 
the counsel, and also the whole of the documents upon 
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185S. the subject of this booty now before the Board, are of 

.liT^EE opinion,— 

Deccav. 1st '' That with respect to all that portion of the 
booty now at the disposal of the Crown which is de- 
scribed as having been ' taken in the daily operations 
of the troops,' the distribution thereof should be made 
to the actual captors, according to the terms and con- 
ditions of the minute of this Board of the 5th of 
February 1 823, and of the warrant of His Majesty of 
the 2 2d of March following. 

2d. *' That with respect to that part of the booty 
which consists of the produce of arrears of tribute, 
rent or money due to the Peishwa, it appears to my 
Lords to have been acquired by the general result of 
the yirar, and not by the operations of any particular 
army or division, and they are of opinion, that it ought 
therefore to be distributed in conformity with the alter- 
native stated in their minute of the 5th of February 
1823, as being ' the only correct or equitable rule, if 
the principle of actual capture cannot be adopted,' viz. 
^ amongst the forces of all the Presidencies engaged in 
the combined operations of the campaign.' 

3d. '* With respect to the property captured at Nas- 
suck, my Lords are of opinion, that the booty recovered 
at that place cannot be distributed upon the principle 
of actual capture, and ought therefore to be divided 
amongst all the forces of the Presidencies engaged in 
the combined operations of the campaign. 

4tL ** With respect to the booty recovered at Poo- 
nah, alleged to have been removed thither from Rye- 
ghur, my Lords are of opinion, that this booty cannot 
be distributed, upon the principle of actual capture, to 
the force by which Ryeghur was taken under the orders 
of the Government of Bombay, unless it can be proved 
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by the captors of Ryeghur that the property in question isss. 
was actually in that fort at the time when it was taken ; . ' "" ' 

J i» • • Abmt of tbb 

in default of which proof, my Lords are of opmion, Deccam. 
that this booty ought also to be distributed among the 
forces of all the Presidencies engaged in the combined 
operations of the campaign. 

5th. " With respect to that portion of the booty 
which is stated to consist of money recovered on ac- 
count of deposits made by the Peishwa, my Lords are 
of opinion, that any part of this property which can be 
proved to have been in Poonah at the time when that 
place was captured, viz. on the i ydi of November 1817, 
ought to be distributed to the captors of Poonah, ac- 
cording to the terms of the minute of the 5th of Feb- 
ruary 1 823, upon the principle of actual capture ; but 
that with respect to those parts of the above property 
as to which such proof cannot be established, such 
monies or effects must be considered as having been 
acquired by the general results of the war, and as such 
ought to be distributed amongst the forces of all the 
Presidencies engaged in the combined operations of 
the campaign. 

6th. '^ With, respect to the share of the commander- 
in-chief in the distribution under the several heads 
above enumerated, my Lords are of opinion^ that the 
Marquis of Hastings ought to share, as commander-in- 
chief, in all those cases in which Sir T. Hislop is not 
entitled to share as such, under the terms of the mi- 
nute of the 5th of February 1823, wherein it is declared, 
' that Sir T. Hislop, as commander-in-chief of the 
Deccan Army, and all the officers of the general staff 
of that army, are entitled to participate in the booty 
which may arise from any capture by any of the divi- 
sions of the Army of the Deccan, until the said Army 
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1833. of the Deccan was broken up on the 31st of March 
. *~'^ 1818.' 

Army of th£ 

D£ccAM. «* My Lords are further of opinioD, tbat the general 

rules of division hitherto adopted in distributing booty 
to the forces in India among the several classes and 
ranks of the army, should be adhered to on the pre- 
sent occasion." 

Sir Thomas Hislop presented two memorials, on the 

8th of April and 20th of June 1826, to the Lords of 

the Treasury, praying them to reconsider their minute 

of the 26th of January ; to which, on the 30th of June, 

they replied by their secretary, that they saw no grounds 

for doubting the correctness of the decision they had 

come to. The Trustees, in the mean time, prepared a 

scheme for the distribution of part of the booty : it 

30 Sept. 1836, ^^ approved of by the Treasury, and a warrant was 

Firat Warrant issued by His Majesty, on the 30th of September 1826, 

tion of money approving of the scheme submitted to him for the dis- 

Suiy"opera! trlbution of Certain parts of the booty taken in the 

tion»ofthe dally operations of the troops under the command of 

troope. , * , 

Lieutenant-general Sir Thomas Hislop, at Poonah, 
Mahidpore, Nagpore, Singhur, Poorunder, south of 
the Kistnah, Wassoota, Sholapoor, and the hill forts in 
Candeish, and directing the distribution, in accordance 
with it, of 21,058,168 rupees, 3 annas, and 3 pice, 
being 153,608/. 4^. Sd^ The Trustees accordingly 
inserted a notice in the Gazette of the 21st of Novem- 
ber following that this sum would be distributed, which 
was headed, *' Grant to the Army which served under 
Sir T. Hislop, G. C. B., in the war against the Pln- 
darrees, and certain of the Mahratta states, in the years 
1 817 and 1818 ;" and the money was distributed under 
it. Sir T. Hislop receiving his share as commander-in- 
chief. 
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The Trustees then proceeded to prepare a scheme 833. 
for the distribution of other parts of the booty. It was ^^^^ ^^ ^^ 
approved of by the Lords of the Treasury. Before, Deccak. 
however, a warrant was issued in accordance with it, bet!!^en tSe 
Sir T. Hislop was permitted to see it, and he presented \?^ *"^ ?** 

t r. , X 1 1. 1 rri distnbuuons. 

four memorials to the Lords of the Treasury, praymg 
that the warrant might not issue, and that he might be 
heard before them by counsel against it. With all 
these requests the Lords of the Treasury refused to 
comply ; and a warrant was issued by His Majesty on 
the 13th of February 1828, reciting that he approved {|J^®^™"3r 
of the scheme submitted to him for a distribution of part Warrant for 
of the booty acquired by the general result of the war by tjon. 
the forces under the command of the late Marquis 
of Hastings, amounting in all to 41,039,803 rupees, 
14 annas, 1 pice, and directing the distribution of it 
accordingly. The Trustees accordingly published a 
notice for distribution in the Gazette of the 29th of 
February 1828, headed, ** Grant to the Combined 
Army which served under the command of the late 
Most noble Francis Marquis of Hastings, K. G., 
commander-in-chief of all the forces in India engaged 
in the war against the Pindarrees and certain of the 
Mahratta states, in the years 1817 and 1818." In this 
scheme and warrant Sir T. Hislop was not treated as 
commander-in-chief, but as a lieutenant-general, and 
second in command to the Marquis of Hastings, in 
virtue of which latter character, 500 additional shares 
were granted to him. 

On the 1st of March 1828 Sir T. Hislop addressed Pioceedingi 
a memorial to the King, praying to be heard before jruCTcHf 
His Majesty in Council against this scheme, and that ^^"V^"' 
the distribution under the warrant might be stayed. In tion. 
ansi^er to this memorial he received a letter from Sir R. 
Peel, the Secretary of State for the Home department, 
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1 833. informing him that His Majesty had been advised not to 
Aaiit^of thb ^^^'^^ ^^ warrant, or to allow of an appeal to the Privy 
DsrcAii. Council. The booty was accordingly distributed under 
the warrant, Sir Thomas Hislop receiving his share of 
1,984/. 12^. 10 id.f and his agent giving a receipt for 
it as his share as second in command to the Marquis 
of Hastings. The share of the Marquis of Hastings, 
as commander-in«chief, which amounted to 44.201 iL 
o^. 7 d.9 was paid into the Court of Chancery by the 
Trustees, in a suit instituted against them by the exe- 
cutors of a Mr, Sims *, and afterwards continued there 
in another suit instituted against them by Messrs. 
Alexander & Co., to whom the Marquis had assigned 
itf. Sir T. Hislop was made a party to the suit, and 
claimed this share as commander-in-chief. His claim 
was, however, rejected by the Master of the Rolls, and 
afterwards, on appeal, by the Lord Chancellor, on the 
ground that the Crown had given the booty by the 
warrants, and the Court of Chancery had no power to 
interfere. After the judgment of the Lord Chancellor in 
this case on the 27th of May 1831, Sir T, Hislop pre- 
sented another memorial to the Treasury on the 25th 
of August in that year, praying to be heard by counsel 
on the discrepancies between the warrant of the 1 3th 
of February 1828 and the minute of the 16th of Ja-' 
nuary 1826, and also between that minute and the 
minute of the 5th of February 1823, in order that the 
warrant might be varied as to the share allotted to the 
Marquis of Hastings as commander-in-chief, and that 
the Board would make application to the Lord Chan- 
cellor to retain the money paid into court until he had 
been heard. The Lords of the Treasury, after hearing^ 
personally a gentleman at the bar, who appeared as 

* See Watson v. The Duke ofWeUingtmi 1 Russ. and Mylne^ 60s. 
t Alexander ▼• Duke qfWeUingionf 2 Ruse, and Mylne, 35. 
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agent for Sir Thomas Hislopi refused to comply with isss. 
this application. , ' " ' 

mi rr» • r i -i -i i ArM T OP THE 

The Trustees m the meanwhile proceeded to pre- Deccan. 
pare a third scheme for the distribution of a remaining I^''*" r®"^^ 
part of the booty. Before, however, they had completed distributioo, 
one, another memorial was presented to the Lords of the fn^, STcoose- 
Treasury by Sir T. Hislop, on the 9th of July 1 832, q»ence. 
praying that instructions might be given to the Trus- 
tees, that in the next scheme of distribution the shares 
to be apportioned to himself and the Marquis of Hast- 
ings respectively, as Commanders-in-chief of the two 
armies, might be in accordance with the numerical 
strength of their respective armies, as shown by the 
official returns. The Board of Treasury refused to 
comply with the prayer of this memorial. 

Another memorial was also presented on the 1 8th of 18th July 
July 1831, by Sir T. Hislop, jointly^with Sir Lionel j^i„;gi;„^. 
Smith, who had commanded the division which had cap- nai of Sir T. 
tured the city of Poonah, and who had previously peti- Lione? Smith '^ 
tioned, on the 1st of August 1826, for a grant to him- ^ t»>eTrea- 
self and his division of the booty captured in that city. 
The prayer of the joint memorial was nearly the same as 
that of the prior one by Sir L. Smith, that 13 lacs and 
55^000 rupees, alleged to have been taken at Poonah, 
might be apportioned to Sir L. Smith's division. To 
this petition an answer was returned by the Secretary ^"*j7e Vrca^ 
of the Treasury, stating that the Lords of the Treasury sury, and ist 
had consulted the law officers of the Crown on the Lwners^ase*^ 
question, whether any, and if any, what part, of the ^f thrc om" 
booty taken in Poonah, as detailed in the said joint 
memorial, had been so far proved to have been in that 
town on the 1 7th of November 1817, as to authorize 
the distribution thereof to the captors of Poonah ac- 
cording* to the terms of the Treasury Minutes of the 

VOL. II. K 
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1833. 5th of February 1833, and the 16th of January 1826, 
. ^^ ' ^ upon the principle of actual capture ; and that their 
Deccak* Lordships, upon a case submitted by them to the law 
officers of the Crown, had been advised to the follow- 
ing effect : " By the Treasury Minute the Poonah booty 
is to be distributed generally, unless it can be proved 
to have been actually in Poonah at the time of the sur- 
render of that place to a division of the Army of the 
Deccan in November 1817. The burthen of proof is 
on those who are to contend for it We have perused 
Sir L. Smith's memorial, and the copies of the evi- 
dence in support of the claim of the Army of the 
Deccan to this booty upon the ground of actual cap- 
ture ; and although the evidence raises strong doubts 
whether such may not have been the fact, we are of 
opinion that it is not so made out by proof as to 
authorize the distribution to the Deccan Army on the 
ground of actual capture ; " and Sir T. Hislop and Sir 
L. Smith were informed that the Lords of the Treasury 
concurred in this opinion. 
17th Nov. Sir L. Smith and Sir T. Hislop then (on the 17th of 
Petition of Sir November 1831) presented a petition to the Treasury, 
L. Smith and pravinj; for a copy of the case submitted to the law 
to^iie Trea-^^ officers of the Crowu, This request was complied 
sury for copy y^x}x. Sir L. Smith then wrote to the Treasury, statitiG: 

of case laid • . , . ^ ^ o 

before law his conviction that all the necessary documents bad not 
ad oplmion of ^^^^ ^^^^ before the law officers. The Secretary of 
law officers on tjje Treasury requested him to state what documents 
claim. he had furnished to the Trustees, and which appeared 

bv the case not to have been submitted to the law 
officers. Communications passed between his agents 
and the Treasury, in consequence ; and finally all the 
documents in Sir L. Smith's possession in support of 
his claim were again laid before the Attorney and 
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Solicitor-general, who adhered to their former opi- isss. 
nion ; stating, however, that " the only argument in ' "" ' 
support of Sir L. Smith s claim which they thought Deccam. 
calculated to produce an impression in his favour was 
founded on his assertion, that when in Bombay he was 
in communication with the Trustees, and had reason to 
suppose they would be satisfied with the description of 
evidence he had produced. If it could be made clear 
that he was thus, however unintentionally, misled, and 
that be might otherwise obtain better proofs, in that 
case, but in that only, they thought that some further 
inquiry might be necessary for the ends of justice." 

Sir Lionel Smith had, during these communica- sir L. Smith's 
tions with the Treasury, presented a memorial to Memorial to 
the King in Council, praying to be heard in support Council. ^" 
of his claims, and for a declaration that, according to 
the terms of the Warrant of the 22d of March 1823, 
and the fifth article of the Minute of the 16th of 
January 1826, so much of the booty as consisted 
of deposits of the Peishwa in the hands of his bankers 
and others, to the amount of 13 lacs 72,000 rupees, 
or at least 8 lacs 72,000 rupees, was in Poonah at the 
time of the capture, and that the same might be ac* 
cordingly directed to be distributed, upon the prin- 
ciples of actual capture ; or in case the proofs already 
adduced should be deemed insufficient, that he might 
have the benefit of the doubts expressed by the law 
officers of the Crown on the case submitted to them, 
and might have the means afforded him of adducing 
legal evidence, and that a commission might issue for 
the purpose of taking such evidence in India, and that 
tbe distribution of so much of the booty as was claimed 
by him might be stayed in the mean while. This 
memorial was referred to a Committee of the Privy 
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Council on the 22d of February 18313. Sir L. Smith, 
on the 7th of June in that year, presented another 
memorial to the Lords of the Treasury, stating that his 
^petition had not been heard by the Privy CouDcil, 
as they deemed the effect of the Warrant of the 22d of 
March 1 823 was to vest an authority on that subject in 
the Lords of the Treasury, and praying to be heard 
before them by counsel. 

The Trustees had in the mean time prepared a 
scheme for a distribution of a further part of the booty. 
It was approved of by the Lords of the Treasury , and on 
the 31st of July a Warrant was issued under the King's 
Sign-manual, approving of this scheme submitted to 
him for the distribution of the booty *^ arising from 
constructive capture during the war by the forces 
under the command of the late most noble Marquis of 
Hastings, Commander-in-chief of all our forces in India, 
amounting to 27 lacs, 4346 rupees, 10 annas, 4 pice.'* 
This Warrant contained, as indeed had the two pre- 
ceding, a direction to the prize agents to regulate the 
distribution according to 54 Geo. 3, c 86, and '' that 
in case any doubt shall arise respecting any particular 
claim or claims under the distribution of this booty, to 
be made according to the rules and directions herein- 
before mentioned, the same shall be determined by the 
said Trustees, and their determination shall be final 
and conclusive upon all parties concerned.*' The Trus- 
tees accordingly published a notice in the Gazette of 
the 3d of August 1832, for the distribution under this 
Warrant. It was headed precisely in the same manner 
as the notice for the second distribution. 

On the 6th of August 1832, Sir T. Hislop presented 
a memorial to the King in Council, praying ^' it might 
'foe declared that the title of this last scheme was founded 
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in errof, so far as it described a combined army rnider 1(133. 
the command of the Marqais of Hastings ; that the ' "^ ' 
scheme might be rescinded and suppressed, and in the Deccam. 
mean time the swm of 30,^87/* 6^. 1 d.y allotted by it to 
theCommander-in-chief, might not be paid to any person 
claiming under the Marqnis of Hastings ; thatrt should 
be referred back to the Lords of the Treasury to review 
their scheme ;. and that it might be declared, that, ac^ 
cordiBg to the true intent and meaning of the War-^ 
rants of the 22d of March 1823 and 30th September 
1826, and the' 6th paragraph of the Minute of the 
16th of January 1826, Sir T. Hislop, in alL cases in 
which he wa& tO' share, ought to do so as Commander- 
in-chief of the Army of the Deccan, and that the 
Marqnis, in all cases in which be was to share, ought 
to do so jointly with Sir T. as a Gonnnander'-in^chief, 
and not so as to exclude Sir T. from sharing a9 Com- 
mander-in-chief of the Army of theDeccan, which was 
the only rank he held during the war; and that all 
future schemes of booty might be prepared accord- 
ingly, halving regard to the respective rights of the 
Marquis of Hastings as Commander-in-chief of the 
Graikl Army, and himself as Commander-in-chief of the 
Army of the Deccan ; and that he might be heard by 
counsel in support of his claim/* 

On the 6th of August the Trustees were directed by Suspension of 
a letter frxjm the Secretary of the Treasury to suspend ^oh*^"*"**"" 
the distribution of the booty^ which, according to their 
advertisement, would have commenced the next day. 
This letter was* sent in consequence of an Address 
which was voted by the House of Commons* ta f lis 

* The motion was made by Mr. Warburton. The debate on 
the occasion may be found in Hansard*s- ParUameotary Debates^ 
3d series, yqL 14, p. 11.35, ^ '^* 
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1 835. Majesty on that day to suspend the execution of his 
, ' "" ' Warrant so far as related to the claims of Sir T. Hislop 

Army or thb * 

Deccav. and Sir L. Smith. 
Case of Sir T. Xhc casc which was delivered in support of the 
seated to the memorial of Sir T. Hislop stated, that up to the time 
Pnvjf Council, ^f ^jj^ jj^^ arrangements made in 1 8 1 7, in contempla* 

tion of the war then proposed, the Marquis of Has* 
tings was, ist, Governor-general of India ; 2dly, Com- 
mander-in-chief of His Majesty's land forces in India) 
3dly, Commander-in-chief of all the East India Com- 
pany's military forces in the East Indies, under a 
commission from the East India Company ; that this 
latter commission was limited to the command of the 
forces in the presidencies within the limits of which 
the Commander-in-chief should actually reside. Sir 
Thomas Hislop was Commander-in-chief of all the East 
India Company's military forces within the Presidency 
of Fort St. George ; that the duties of Commander* 
in-chief had relation merely to the administration of 
the internal regulation and discipline of the troops, 
and had no reference to operations in the 6eld ; and 
that the Commander-in-chief of all the forces in India 
can in no way interfere with the duties of the Com* 
manders-in-chief of the Presidencies of Fort St. George 
and Bombay, unless personally present in either of 
those presidencies, when his authority temporarily 
supersedes that of their Commander-in-chief, and that 
otherwise he can only communicate with the other 
Commanders-in-chief through the Governor-general 
and the Governors of those presidencies. 

That when it became necessary to organize forces 
to carry on the proposed war, the Marquis of Hastings 
and Sir Thomas Hislop, under the authority of the 
Supreme Government of India, were called upon to 
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assume offices and duties of a different character from i sss. 
those to which their Commissions of Commanders*in- ' '^'^ 
chief were limited ; and that accordingly, by a Minute Deccas. 
of the Marquis of Hastings as Governor-general, dated Case of 
loth May 1817, it was recommended that the Com- ^'^.Hisiop. 

mander-in«chief of the Presidency of Fort St Geoi^ 
should be requested to assume the command of all the 
forces in the Deccan, and direct their operations and 
the general course of any military arrangements with 
which they might be connected. By a similar Minute, 
of the 24th of the same month, the Marquis stated his 
opinion that he should proceed in person to the Upper 
Provinces, to organize and direct the military opera- 
tions and political arrangements in that quarter : that 
these appointments were notified by two despatches, 
both dated on the 24th of May 1817, to the Governor- 
general in Council at Madras and Sir T. Hislop. In 
the former of these despatches there was this passage : 
" The honourable Board will perceive that a part of 
the arrangement to which we attach the first import- 
ance is the assumption by his Excellency Lieutenant- 
General Sir T. Hislop of the personal command of all 
the troops in the Deccan, and of the general control, 
subject to the authority of the Governor-general in 
Council only, of the military operations and political 
negotiations and arrangements connected with the 
proposed service in that quarter of India." In the 
latter there was the following passage : *^ Your Excel- 
lency is hereby vested with the entire and exclusive 
control of all measures and operations, political and 
military, in the Deccan, directed to the objects desig. 
nated in this despatch and in the Minute of the 
Governor-general above referred to, and regulated by 
the future instructions of the Governor-general or the 

K4 
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1S33. Governor- general in Council, and eventually, in the 

' — ^ — ' conduct of operations in the field, to the authority of 

Deccam. the Commander-in-chief in India." 

Case of The case then proceeded to state the formation of the 

SirT. Hisiop. Grand Army and the Army of the Deccan, the former 

consisting of 43,687, the latter of 70,487 men, and to 
give a short history of the wars with the Pindarrees, 
with the Peishwa, with Holkar, and with the Rajah 
of Berar. According to this statement, in the Pindar- 
ree war difierent bodi^ of both armies took a share ; 
the wars against the Peishwa (in which the whole of 
the booty distributed under the second, and to be dis- 
tributed under the third warrant was taken) and Hol- 
kar were carried on solely by the Army of the Deccan ; 
the war against the Rajah of Berar was also carried 
on by the Army of the Deccan, assisted by a detach- 
ment of the Grand Army under Brigadier-general 
Hardyman, which advanced towards Nagpore, and 
defeated a body of the Rajah's troops at Jubbulpore. 
The case then stated, that a Secretary to the Go- 
vernor-general in the military department had been 
specially appointed by the Marquis of Hastings, in 
pursuance of a Minute of Council of the 24th of May 
1 8 1 7, in order to keep the correspondence of the civil 
and military departments perfectly distinct ; that all the 
correspondence which took place during the campaign 
between the Marquis of Hastings and Sir T. Hislop, 
whether relating to the operations of the Deccan Army 
or otherwise, was accurately conducted so as to show 
that it was held with the Marquis of Hastings in his 
civil character of Governor-general exclusively, and all 
the letters were written and received through the Se- 
cretary of the Governor-general, and never in any case 
through the Adjutant-general or Secretary of the 
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Commander-in-chief; and, as an instance of this, it 1833. 
mentioned a general order by the Marquis of Hastings, '^^'^ — ' 
issued by him at Cawnpore on the 14th of September Deccak" 
1817, in consequence of the illness of Sir T. Hislop, Case of 
but which was never carried into eflfect in consequence ^"^* ^^^^^ 
of his recovery, directing the different divisions of the 
Deccan Army during the inability of Sir T. Hislop to 
conduct operations to consider themselves as acting 
under the Marquis. In this order the Marquis was 
described as Governor-general and Commander-in* 
chief, but it was signed by the Secretary of the Go- 
vernor-general, and by him forwarded to the Adjutant- 
general to be laid before the Marquis in his other cha- 
racter as Commander-in-chief. 

The case then stated a general order of the 9th 
December 1817, by the Marquis as Governor-general, 
that all lawful prize should be the property of the divi« 
sion only by which, or by detachments from which, it 
should be seized; that this order led to a good deal of 
discussion as to its application to the booty taken from 
the Mahrattas, in consequence of which the Adjutant- 
general of the Army of the Deccan, by the desire of Sir . 
T. Hislop, addressed a letter to the Governor-general 
through his Military Secretary, requesting his decision 
whether the Commander-iti-chief and officers of the 
general staff of the Army of the Deccan were to share 
in all property captured by any of the divisions, or 
only in captures by the particular division with which 
they might be actually present ; that the Military Secre- 
tary replied to this letter on the 23d of January 1818, 
that the Commander-in-chief and general staff of the 
Army of the Deccan were to share in the captures! by 
each of the divisions of that army, and that this letter 
contained the following paragraph : " As his Lordship 
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1833. has not the notion of advancing any pretensions for 
Army of the ^^^^^ff ^^ ^w character of Commander-in-chief, upon 
Deccam. the property taken at Mahidpore or elsewhere by the 
. l£*Sj^/ forces immediately under his Excellency Lieutenant- 
general Sir T. Hislop, he cannot apprehend that 
claims will be started by others ; and he directs the 
points to be thus stated, only to show the line beyond 
which it was not within his competency to secure to the 
actual captors an unquestioned exclusive privilege of 
dividing the property taken*" It then stated a private 
application from Sir T. Hislop to the Governor-general 
on the same subject, to which he replied by a letter, on 
the 1 2th of January 1 8 1 8, to the same effect as the public 
letter by the Adjutant-general ; and that in a postscript 
to it, he added, " You will understand that I or any of 
the staff of the Bengal troops have nothing to do with 
the prize money in your quarter : that Sir T. Hislop 
named a prize committee, who were unanimously of 
opinion that the order of the gth of December 1S17 
related only to booty taken from the Pindarrees : and 
that they recommended to Sir T. Hislop that the distri- 
bution should be suspended, in order that an equitable 
distribution of all of it, except that captured from the 
Pindarrees, might be made among all the troops com* 
posing the Deccan Army : that the Adjutant-general 
of that army wrote to the Govemor-generars Military 
Secretary on the 24Jth of January 1818, submitting to tlj^ 
Governor-general's opinion the question as to the right 
of all the divisions of that army to share generally in 
the prize captured from the Mahratta States : that no 
reply was made to this question, till the 8th of April 
1818, before which time it had been ascertained that 
the prize captured in the Mahratta States was very 
valuable: that on that day, the Military Secretary replied^ 
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that the divisions of the Grand Army were entitled to 1833. 
share equally with the Army of the Deccan in all prite abmvopthb 
captured from the Mahratta States, and he also pro** Deccav. 
ceeded to say, ^^ Lord Hastings for himself declines . CaM of 
all participation, as Commander-in*chief of the com- ^ * ''^P* 
hined army, and gives up his own legal share to the 
army at large : that on the same day (8th April 1 8i 8) 
die Marquis, through his Secretary for the military de- 
partment, wrote to inform himself, as Commander-in- 
chief, through the Adjutant-general of the Grand Armyi 
of a general order dated that day, commencing in 
these terms : ^ His Excellency the most noble the Go- 
vernor-general, anticipating the sanction of the Crown 
and of the Honourable East India Company, is pleased 
to order and direct that all lawful prize captured since 
the 20th October 1817, from the powers now or lately 
at war with the British Government, shall be distri* 
bated at the earliest possible period among the several 
armies, divisions, and corps of his Majesty's service^ 
or of the three presidencies, engaged in the combined 
operations of the campaign in Hindostan and the 
Deccan, under the general command of &e most 
nobte the Commander-in-chief in India. His Excel* 
lency accordingly authorizes the most noble the Com- 
mander-in-chief to cause prize- ag^its to be named, and 
the distribution to be made, conformably to the usage 
of the British service in similar cases." 

The case then proceeded to state a considerable cor* 
respondence between the Marquis> Sir T. Hislop, and 
the Board of Directors, their respective memorials to 
the Treasury, and the first argument before that 
Board : that amongst the papers printed on that oc- 
casion there was a material omission of the words 
*• Governor- general" in the commencement of the 
order of the 21st February 1818, by which an imprea- 
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1833. sion had been produced that it had been issued by the 
. ' ^ ' Marquis in his character as Commander-in-chief, and 

Akmt of the / , 

Deccas. that it was relied on for that purpose by his counsel, who 
Case of admitted Sir T. Hislop's right to share as Commander, 
op. ^}^Q^g|j QQ^ ^ exclusively Commander-in-chief, in all the 
booty taken by the divisions of the army, and although 
they contended that the co-operation of the two armies 
was such as to entitle the Grand Army to share in the 
prize captured in the Deccan, yet they admitted, that as 
to the operations against the Peishwa there was no such 
co-operation. It then stated the first Minute of the 
Treasury, the grant to the Trustees, the correspondence 
and discussions between them and Sir T. Hislop, the 
second argument before the Treasury, and the distribu- 
tions and proceedings in consequence of it, the suit in 
Chancery, to which Sir T. Hislop had been made a 
party, and the evidence of the witnesses he produced, 
who clearly proved (as was stated) that there was no 
combined army, and that the Marquis had no military 
authority whatever over Sir T. Hislop as to operations 
in the field. It also stated, that during the arguments 
before the Treasury in 1826, the counsel on both 
sides complained that they were not furnished with 
the documents and information necessary to enable 
them to understand or discuss the measures stated in 
the Trustees' letter, and it instanced as documents, of 
which no copies had then been furnished, the Treasury 
Minute of the 28th June 1825, the Marquis of Has- 
tings' memorial in December 1825, ^^^ ^ paper named 
No, I. in the Trustees' letter*. It also stated, that 
the question decided in the 6th paragraph of the 

* The memorandam bj the Duke of Wellington, on the loth of 
September 1825, was not publicly known until it was returned to 
and printed by the House of Commons, in consequence of a motion 
by Sir H. Hardinge, on the 7th of August 1833. 
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Minute of 1826 was never discussed^ or the attention isss. 
of the counsel on either side called to it, and that the ' ^ ' 
copy of the Trustees' letter was not communicated till Deccan. 
the 23d of December 1825, and that it varied from the Case of 
original very materially in many respects prejudicial to * ^' 

the interests of the Army of the Deccan. 

The case ended in this form : *' Under all these cir- 
cumstances, Sir T. Hislop appeals from the decision of 
the Trustees and the Lords of the Treasury as to the 
scheme of distribution advertised in the Gazette of 
the 3d August 1832, and from the construction put 
upon the Minute of the 16th January 1826, in fram- 
ing that scheme and the scheme of the 11th March 
1 828, and from the said Minute itself* He humbly 
hopes, that as to the booty comprised in the said 
scheme advertised on the 3d August 1832, as well as 
to all other parts of the booty which remain to be dis- 
tributed, it will be declared, that, according to the said 
Minutes of the 5th February 1823, ^^^ ^^^^ ^^th June 
1825, and the clear and correct statement and recomr 
mendation of the Trustees, as embodied in the said 
last-mentioned Minute, so much of the said booty as 
was taken otherwise than in the course of the daily 
operations of the troops may be distributed amongst 
the troops composing the Army of the Deccan in the 
years 1817 and 1818, so as that the whole share of the 
Commander-in-chief therein may be allotted and paid to 
Sir T. Flislop ; or in case the Marquis of Hastings shall, 
in respect of the operations of the divisions of Colonel 
Adams and Sir J. Malcolm, or otherwise, be admitted 
to share in the produce of the arrears of tribute to the 
Peishwa, or in any other part of the booty, he may, 
as to such parts, share, not exclusively but jointly, with 
Sir T. Hislop, for the following, amongst odier reasons : 
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1835. !• ^* Because there was no combined army in any 

« ^ r m^QQQf under the command of the Marquis of Has- 

AftllT OF TH£ . T :• • • o 1 

Deccav. tings at any time during tlie war in India in 1817 and 
Cum of 1818 ; the troops by which the wars against the Pin- 
^' darrees and the Mahratta States were carried on in 
those years having been embodied as two separate 
armies^ one called the Grand Army, consisting of 
43,687 fighting men, and the other the Army of the 
Deccan, consisting of 70,487 fighting men; and be- 
cause the troops which composed those armies did not, 
while so separately embodied, or while continuing in 
the field after the dissolution of both armies, carry on 
any military operations under the general command of 
the Marquis of Hastings as Commaiider*in-chief. 

II. '* Because, as Commander-in-chief of all the 
forces in India, the Marquis of Hastings had no title 
to share in any prize or booty whatever. 

III. ^' Because the Marquis of Hastings did not hold 
any military command, or exercise any military autho- 
rity over Sir T. Hislop, or issue any military instruc- 
tions to Sir T. Hislop, as to any one operation during 
the ware against the Pindarree tribes, or the Mahratta 
States in 1817 and 1818, either in his character of 
Commander-in-chief of all the forces in India or 
bis character of Commander-in»chief of the Grand 
Army, or in any other military character ; all the mili-* 
tary operations of Sir T* Hislop and the Army of the 
Deccan having been conducted by him as commander- 
in-chief of an independent army, subject to no con- 
trol but that of the Governor-general, or Governor- 
general in Council. 

IV. ^' Because the troops through whose operations 
the booty in question was acquired, either by actual 
capture or as a general result, were exclusively the 
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troops which composed the Army of the Deccan id the igss. 
vears 1817 and 1818, and Colonel Prother's detachment. , ' "" ' 

•' . /•iTx 11a Army of the 

V. " Because, after the Army of the Deccan had been Deccam. 
broken up, on the 31st of March 1818, none of the Case of 
troops, which then composed it, came in any way un- '^ ' ** ^^' 
der the military authority of the Marquis of Hastings, 
but the operations which they carried on after that 
time were under the directions of Sir T. Hislop, 
issued before the 3i8t of March 1818, as Commander- 
in-chief of the Army of the Deccan, and for which 
alone Sir T. Hislop was militarily responsible as Com- 
mander-in-chief. 

VI. " Because the Treasury Minute of the 16th of 
January 1 826, as to the sixth paragraph, which relates 
to the share of Commander-in-chief, makes a decision 
on a question which was not in any manner argued, 
to which the attention of counsel on either side was 
not in any manner called, and as to which there was 
no evidence produced or required. That decision gave 
to the Marquis of Hastings an exclusive share of booty, 
which even his counsel did not claim, and took from 
Sir T. Hislop rights recognized by the established law 
of prize, and acknowledged by previous Minutes and 
Warrants of the Crown ; and the Minute embodying 
that decision, as to other parts thereof, is also fonnded 
on great mistakes as to the law and the facts : as to the 
law, in carrying the doctrine of joint or constructive 
capture to an extent hitherto unheard of, and in con- 
sidering the capture of booty as not effected until it 
is actually reduced into possession; and as to the 
facts (amongst other things), in considering that any 
part of the Bengal troops which had composed the 
Grand Army, which was dissolved in February 1818, 
had been engaged in any one of those operations 
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1833. by which, either actually or constructively, the terri- 
' ^ ^ tories of the Peishwa had been conquered, and the 

AftMT OF- THI 

Deccan. booty captured or acquired. 

VII* ^* Because, even if, upon any extension of the 
principle of joint or constructive capture, any part of 
the Grand Army could be admitted to share in that 
part of the booty which consisted in arrears of tribute 
to the Peishwa ; if the Marquis of Hastings should, 
although he had long previously quitted the field, 
be admitted to share therein as Commander-in-chief, 
he can only be admitted to share as Commander-in- 
chief in so much of the booty as shall be allotted to 
the divisions of Lieutenant-colonel Adams and Sir 
John Malcolm." 
Sir L. Smitb*i The casc which was put in on behalf of Sir L* Smith 

stated the principal occurrences in the war with the 
Peishwa : that Sir Lionel was in India at the time of 
the second argument before the Treasury in 1826; that 
immediately upon hearing, in the July in that year, of 
the decision that was come to by that Board in the 5th 
paragraph of their Minute of the preceding January, 
without hearing any counsel, argument or evidence on 
behalf of himself or the division he commanded, he 
transmitted the memorial of the 1st of August 1826, 
which has been mentioned before, and that he then took 
steps to procure evidence to show what part of the booty 
was in Poonah at the time he captured it ; that a let- 
ter was written to Captain Robertson on the subject, 
who was then collector at Poonah, and who had been 
appointed to the civil government of it at its capture 
by Mr. Elphinstone, and had in that capacity reco- 
vered large sums of money belonging to the Peishwa 
and his adherents, which he had handed over to the 
prize agents; that Captain Robertson replied, that 
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except, perhaps, in the case of the bankers, (meaning i833. 
the deposits by the Peishwa in their hands,) he was A,]][7orni» 
strongly inclined to think that none of the money be Deccah. 
had recovered was in Poonah on the 1 7th November |^JJ^ ®|^^j^ 
1817; that Sir L. Smith again applied to Captain 
Robertson to assist him in his inquiries, and also ap* 
plied to several of the principal natives to that effect: 
the result of these exertions was stated to be, that not- 
withstanding the avowed disinclination of Captain 
Robertson to take an active part in the business, on ac- 
count of the abuse and calumny which had been heaped 
upon him in the action brought against him by the 
representative of Narroba *, and the reluctance of the 
bankers themselves to give any information in con- 
sequence of the decision of the Supreme Court of 
Bombay in favour of one of them, in the case of The 
Advocate General v. Amerchund'\j Sir L. Smith for- 
warded, on the 14th February 1828, to the prize agents 
in England the depositions on oath by four of the * 

bankers and managers of banking firms of Poonah, 
that six lacs, 72,000 rupees, belonging to the Peishwa 
were in their possession in that city at the time of its 
capture ; be afterwards obtained and forwarded a cer- 
tificate from Anna Wagh, the private treasurer of the 
Peishwa, that two lacs, 4,500 rupees, were in his hands 
in the city at the same time ; and another certificate 
from the same person (both of which were stated, on 
account of his high rank, to have been taken from him 
without oath :];), corroborated by the sworn deposition 

* See the case o£ Elphinstone t. Bedreechund^ vol. i. p. 316. 

t Vol. i. p. 329. 

:^ In an Appendix to Sir Lionel Smith's case it was stated, that 
on eacamimng the original documents, it appeared that they had 
been taken « as if on oath/' 

VOI-. II. L 
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1833. of a Parsee merchant of high respectability, that five 

ArmyopIthe ^^® ^^^ ^^ *^® Peishwa's were in the city at the 
Deccam. same time in the custody of the hoose of Diaram 

SirUsmith "^^^^^^^9 ^^® manager of whose firm had refused to 

make any deposition unless he received some remune- 
ration for doing so. The case then proceeded to state 
the opinion of the law officers of the Crown as to the 
insufficiency of this evidence, and the subsequent pro- 
ceedings of Sir L. Smith, as mentioned onfe, p. 119. 
The following reasons were annexed to it : 

L Because Sir L. Smith and the fourth division of 
tile Army of the Deccan were the actual captors of 
Poonah, where the booty in question actually was at 
the time of the capture of that city, and which booty 
was recovered in Poonah from persons there resident, 
with wbom it had been deposited there previously to 
the capture of the city, and was there paid into the 
bands of the civil agent appointed to recover the 
booty in that city on behalf of the actual captors. 

II. Because die circumstance, that from the forbear- 
ance of the troops and the exertions of Sir L. Smith, 
the city of Poonah was saved from being stormed and 
sacked, and a civil agent allowed to collect and 
realize the booty instead of the military prize agents, 
ought not to be turned to the prejudice of the just rights 
of the actual captors, or to have the effect of throwing 
upon them the burden of that proof which is not incum- 
bent npon actual captors. 
Case of the III. Because, although by the established law of 
Rob. ail ^ P"z® *^® burden of proof is in all cases thrown, not 

on those claiming as actual captors, but on those who 
claim to share as joint captors, or on the principle of 
constructive capture, yet by the 5th paragraph of the 
Treasury Minute of the 16th of January 1826, the 
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burden of proof, that the booty in question was in i8S5. 
Poonah at the time of the capture of that city, is thrown ^f"^ , 
on those claiming it as actual captors, without the jxmcqav. 
suggestion either of any reasonable doubt as to the 9j*S®f .^ 
fact that the booty was in Poonah at that time, or of 
any other place where it then could havQ been. 

IV. Because, although the burden of proof has 
thus been thrown on the actual captors under circunt- 
stances which made it most difficult to procure any 
evidence, yet the evidence which has been produced is 
sufficient, is wholly uncontradicted by any evidence 
whatevofi was unquestioned for years, and is not now 
liable to any reasonable objection, 

V. Because the decision appealed against admits VrykM, a 
another whole army to share in this booty, which was ^g<S'^^ 
never engaged in any single operation of the war ^i^^'^J 
against the Peishwa, but was employed in other wars zmsteUadd 
in a distant part of India. ^ « ^'^' 

A memorial was subsequently presented to the Memorial on 
Privy Council by Captain Jopp on behalf of the force tend*Prot£?s 
under the command of Colonel Prother, which captured ^^rce. 
Ryeghur, claiming as actual captors the whole of the 
treasure which had been seized by Captain Robertson 
at Poonah, as having been within the fort at the time 
of its surrender, and afterwards fraudulently removed 
by its governor, Narroba, in violation of the articles 
of the capitulation. They had previously laid before 
the Trustees the evidence which had been produced 
for that purpose to the Supreme Court at Bombay, 
and afterwards to the Privy Council in the case of 
JSlphmtone v, Amerchund*. This evidence had been 

* See this case, and the reversal of the judgment of .the Court 
at Bombay by the Privy Council, vol. i, p. 309. 

L 2 
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submitted by the Treasury to the law officers of the 
Crown, who were of opinion that the proof was not 
satisfactorily made out The Treasury and Trustees did 
not include this force in the scheme of 1 832, as they 
were not furnished with the requisite returns, but they 
proposed to admit it to a participation in the prize 
money in common with the combined armies under the 
Marquis of Hastings, and to reserve a competent sum 
out of it for a future distribution to them. 

The case delivered in support of this memorial stated 
the capture of Ryeghur, the fraudulent removal of the 
treasure by Narroba from thence, in violation of the 
terms of the capitulation, and the subsequent delivery 
up of it to Captain Robertson, in the same manner 
as had been deposed to by the witnesses on behalf of 
Captain Robertson and Mr. Elphinstone before the 
Supreme Court of Bombay, in the action brought 
against them by Narroba's representative, and aa 
Appendix to this case contained their evidence. The 
following reasons were annexed to it : 

I. Because it had been proved by indisputable evi- 
dence, taken upon oath, in the Supreme Court of Judi- 
cature at Bombay, that the treasure in question was 
actually in the fort of Ryeghur when that fort was sur- 
rendered to the force commanded by Colonel Prother- 

II. Because the seizure of the treasure took place in 
consequence of the information transmitted by Colonel 
Prother to Mr. £lphinstone, and by the latter to Captain 
Robertson, of the fraudulent removal thereof in breach 
of the capitulation under which the fort was surren- 
dered, and because that removal was the only cause 
or pretext for the seizure. 

The memorial also prayed, that if it should be de- 
cided that any part of the booty was to be considered 
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as having been acquired by the general result of the 1833. 
war, the Lords of the Privy Council would advise His . ' "^ ' 

; '^ A£MT OP THB 

Majesty to direct the Trustees to distribute to the force Dcccav. 
commanded by Colonel Prother such a share of that S*?®^^ , , 

^ y , • . Col. Prollier » 

part of the booty as, having regard to the sum which force, 
had already been distributed, upon the principle of 
constructive capture, and to the sum then to be distri- 
buted upon the same principles, would put the force on 
an equality in every respect with the other forces who 
had shared and should share in such booty, for the 
following reason : 

Because, according to the true intent and meaning 
of the *' general distribution amongst the forces of all 
the presidencies engaged in the combined operations 
of the campaign," adverted to in the Royal Warrant 
of March 1823, and laid down as a principle in the 
Minute of January 1826, the force commanded by 
Colonel Prother, as one of the forces engaged in the 
combined operations of the campaign, was and is en- 
titled to share in such part of the booty as had been, 
or should be, adjudged to have been the result of those 
operations. 

The memorials of Colonel Doyle, prize agent for the Memorials of 
Grand Army, and Messrs. Fletcher, Alexander & Co., and wsigneis 
assignees of the Messrs. Alexander, to whom the Mar- ^'Marquwof 
quis of Hastings had assigned his share in the booty, 
merely stated the various memorials of the other memo- 
rialists previously to and since the hearing before the 
Treasury in 1 823 ; they submitted that the subject mat- 
ter of them had been fully considered and decided by the 
JLords Commissioners of the Treasury, the legitimate and 
constitutional advisers of the Crown in such matters ; 
and they prayed that the recommendation of the Lords 
of the Treasury, of the 16th of January 1826, and the 

L3 
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1833. scheme of distribution of the Trastees made in pur* 
. * "^"^^ suance thereof, and submitted by the Lordd Commis- 

Army op TA£ ^ ' ^ 

Deccav. sioners of the Treasury, and approved of by His 
Majesty, might stand confirmed, and the Warrant of the 
31st July 1 832 be executed, for reasons, the substance 
of which was afterwards used in argument by their 
counsel. 
Cases put in Cases were also put in, signed by the law o6Scers of 
o?iheCrown? the Crown, in answer to the memorials of Sir T. His- 

lop. Sir L. Smith and Captain Jopp. These cases 
simply stated the various proceedings that had taken 
place respecting the various claims, and submitted that 
the memorials should be dismissed, for similar reasons 
to those which were annexed to the memorials of 
Colonel Doyle and Messrs. Fletcher, Alexander & Co. 
and were afterwards used by their counsel in argument. 
All these memorials were referred by orders of Conn- 
oil to a Committee, of which the members who attended 
on the hearing were, the Lord President, Lord Cfaan«- 
cellor, the two Chief Justices, the Master of the Rolls 
and ibe Chief Baron. 

The parties attended under a summons from one of 
t!he clerits of Council to attend *' on the prefimnmry 
question, whether the memorials of Sir T. Hislop, Sir 
L. Smith and Captain Jopp, ought not to be dismissed 
without any discussion of the voluminous evidence 
produced/' 

Lushington^ Dr» (with whom was Wigram)^ for 

the Grand Army. 
Sir E. SugdeUy K. C. (with whom was Pemberton^ 

K. C.*), for Messrs. Fletcher, Alexander & Co. 

* An objection was made to the counsel for Messrs. FletcTier, 
Alexander & Co. being heard, on the grounds that in prize 



OF THE 



BEFORE THE PRIVY COUNCIL. 141 

No proposition of law is more notorious tban that 1 833. 
all booty and prize belongs to the Crown, except in armvc 
those specific cases in which, by some specific statu- Deccak. 
tory enactment, some particular right has J)een vested 
in some particular description of captors* There is 
no statute, however, which regulates the distribution 
of this booty ; and it rests, therefore, with His Majesty 
to deal with the property that has come to him by 
virtue of his prerogative, and as one of the droits of 
his Crown, in such manner as to him shall seem meet, 
according to his own judgment and the judgment of 
those by whom he is constitutionally advised. The 
whole of the subjects relative to which these petitions 
are now presented have been under the full consi- 
deration of the Lords of the Treasury, the constitu- 
tional and responsible advisers of the Crown in 
matters relating to its revenues and property. They 
have come to determinations upon all of them ; and 
the first question, therefore, is, whether your Lordships 
will hear these petitioners by way of appeal from those 
determinations ? 

Although we fully admit that His Majesty may 
submit to the consideration of his Privy Council any 
measure whatever wherein he may think proper to 
take their advice, yet we deny that these petitioners 

the captors only are heard, and that the Council had no means of 
ascertaining the validity of the assignments from the Marquis to 
Meavs. Alexander 4r Co., and, from the latter to Messrs* Fletcher, 
Alexander & Co. The objection was, however, overruled on Sir £. 
Sugden's referring to an order of the Court of Chancery in De- 
cember 1832, reciting the assignment from Messrs. Alexander, 
and directing that all future sums of money which should become 
payable in respect of the share of the late Marquis of Hastings of 
and in the Deccan prize money should be piud to Messrs. Flet- 
chA, Alexander & Co. 

L4 
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1853. can call upon your Lordships to exercise jurisdiction 

armyopthb ^^ ^^^ ^^^ ^ * matter of right. There is no autho- 
Deccan. fity or precedent whatever that an individual who has 
applied to the Crown for a grants as a matter of mere 
grace and favour, of what has become its property by 
virtue of its prerogative, and has been disappointed in 
his expectations by a decision of the Lords of the 
Treasury, can apply to the Privy Council to review 
their decision, and to declare that they had given 
erroneous advice to the Crown. 

It is usual for the Crown to grant the property of 
bastards who have died intestate amongst their nearest 
of blood, but who ever heard of any one appealing to 
the Privy Council against the mode in which a dis- 
tribution of this kind has been advised to have been 
made by the Lords of the Treasury ? What would be 
the consequence of the Privy Council advising His 
Majesty in one way, and the Lords of the Treasury in 
another in matters of revenue ? 

It is impossible, however, to treat this as a case of 
appeal ; but as the case has been referred to the 
Council by His Majesty for their advice, the sole 
question that remains is, whether your Lordships will 
proceed to hear the cases of the petitioners, all of 
which have been previously most fully considered in 
all their bearings, or whether you will not deem it 
most expedient, on grounds of policy as well as justice 
to the nume)rou8 individuals who have acted upon the 
faith of the repeated decisions that have taken place, as 
if they had acquired vested rights in the booty in ques- 
tion, to at once advise His Majesty to refer the con- 
sideration of them back to the Lords of the Treasury, 
in the same way as you dealt with the petition of Sir 
T.Hislopini824? 
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As far as the case of Sir T. Hislop is in question, ihs3. 
it is sufficient to say that three Boards of Treasury ^^J^ToTthb 
have pronounced a judgment upon it, under the ad« .D£cca«. 
vice of three different sets of Crown officers, and in 
complete conformity with the opinion of tiie Trustees, 
one of whom, the Duke of Wellington, must be al- 
lowed to be one of the best judges of the military 
principles involved in the case. After the long argu- 
ments that have been had upon this case, surely it 
may be presumed that all that can be said has been 
said, all that can be considered has been considered. 
Independently, however, of the inexpediency of re- 
agitating a question which has been so often and so . 
competently decided, another consideration arises, 
namely, whether the parties have not acquired a 
species of right to their shares. The booty was 
vested by the Warrant in Trustees, for the captors, 
as His Majesty should by his Sign-manual direct 
Until, therefore, a scheme was approved of, no 
person had a vested beneficial right in any part of 
the funds, and the Crown had an indisputable 
power to direct the transfer of it as it should deem 
proper. When the Crown, however, had improved of 
a scheme, and a Warrant for distribution had been 
issued in pursuance of it, no one ought any longer to 
be permitted to bring forward any claim; for that 
Warrant provided, that ** in case any doubt should 
arise respecting, any particular claim or claims under 
the rules and directions thereinbefore mentioned, 
the same should be determined by the Trustees, and 
their determination should be final and conclusive 
upon all persons concerned." Whenever, therefore, 
the Trustees decided upon a claim, an absolute trust 
became vested in them for the benefit of the claim- 
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i8Sd« ant in whose favour they decided ; and the Crown 
^"^^■^ cannot, upon principles of equity, recal the money 
VwocAM. after a trust has once been established. Thus in 
Ellison V. EUisaMj* Lord Eldon decided > diat if you 
think fit to transfer property to trustees, as against 
yourself, for a voluntary consideration, you have no 
means of recovering it back again. The same 
rule would apply to the Crown as to private indivi- 
duals, were it not for its prerogative rights; but 
it must be recollected that it is not the Crown who 
now asks your Lordships' advice, whether by virtue 
of its prerogative it can recal its warrant, but the 
objects of its bounty, who ask you to say that bounty 
has not been properly distributed. In fact, there are 
only two ways of considering the si^ject : either the 
fund in question belcmgs to the Crown, and then your 
Lordships are not the proper body to tell the King 
what he is to do with his own property ; or it is vested 
in the Trustees for private individuals, and then the 16 
Car. 1, cap. 10, s. 1, prohibits the Privy Council from 
taking cc^izance of disputes between parties in 
England* On another ground, well known in courts 
of equity, that a party cannot claim both under and 
against the same instrument, Sir T. Hislop cannot now 
be heard to dispute the second scheme of distribution, 
when he has actually received his share of the money 
distributed under it 

The cases of Sir Lionel Smith and Captain Jopp 
both stand upon the same foundation as that of Sir 
T. Hislop, the only difference between them being 
that the former depends solely on matters of fact, the 
latter turns more upon the principle upon which the 
distribution ought to have been made. On both of 

♦ 6 Ve«. 656. 
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tbem, however, the Lords of the Treasury and the i8S3. 
Trustees have expressed their opinions ; and we can Ag*]J7oFTHB 
only hope that your Lordships will, as a matter of Dsccm. 
wisdom and prudence, not recommend His Majesty 
to hold all that has been done under his proper and 
legitimate authority to have been null and void to all 
intents and purposes, and thus open a field for ua* 
bounded litigation, and create a precedent of a most 
dangerous nature fer tipplications to this Board on 
every subject on which any individual may imagine 
himself aggrieved by the advice given to the King by 
the proper department of his Government. 

jRolfe^ K. C, and Drihkwater^ for Sir Thomas 

Hislop and the Army of the Deccan. 
Kmghty K. C, and Stuart^ for Sir Lionel Smith 

afid the Fourth Division of the Army of the 

Deccan^ 
Rondlfyy for Captain Jopp and the force under 

the command of Colooel Prother. 

It is conceded by the other side that the booty in 
question belongs and remains to the period of dis- 
tribution the property of the Crown. No doubt, in- 
deed, can exist ihat all prize of war remains so since 
the judgments of Lord Stowell in the case of the 
Elsehcy* and of Lord Eldon in NicMl v. Groodail.^ 
Every question that could be made as to this particular 
booty is removed by the decision of the present Lord 
Chancellor in Alexander v. the Duke of fVelUngt<m. % 
The warrant, therefore, is a mere direction from the 
Crown to the Trustees, like the order from a customer 
to his banker, or a landlord to his steward, which may 

• 5 Rob, 173. t 10 Vcs. 156. 

X a Russ &, Mylnei 35. 
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1839. at any time be revoked; and it vests no property in 
Army of the *^^ objects of the Crown's bounty until the money 
Dkccav. has been actually paid to them under it. ihe case 
indeed is, as was observed by the Chancellor in Akx^ 
ander v. the Duke of fVeUington^^ analogous to those 
of TValwjfn r. Coutts^f and Garrard v. Lord Lauder- 
dak. '^ 

If, then, the Crown has full power over the property 
in question, can it be argued that it has not acted 
rightly in asking the advice of its Privy Council as to 
the disposition of it? or is it to be contended that the 
Privy Council must hold itself bound upon the points 
submitted to their judgment by the Crown by the de- 
cision of the Lords of the Treasury ? Letters-patent, 
which are the most solemn grants that are made by 
the King, are constantly set aside by scire facias when- 
ever it is shown that the King has been deceived or 
has done injustice. Are there then no means of cor- 
recting a mistake in a warrant under the Sign-manual r 
If the Trustees had omitted to name a regiment or a 
division in their scheme, would the whole of that body 
of men have been utterly deprived of all share in the 
.booty they had contributed to acquire ? It is impos- 
sible to maintain such a proposition ; and indeed the very 
point in question appears to have been decided by 
Lord Stowell in the case of Buenos Ayres §. He there 
saysy '* It has been usual of late to introduce a clause 
into the grant, appointing certain officers of elevated 
rank who have themselves been concerned in the cap- 
ture to act as trustees for the division of the pro*^ 
perty that may be captured, and as arbitrators of any 
disputed claims that may arise, and their decision is 

* 2 Rubs & Mylne, 6o. f 3 Mer. 707; and 3 -Sim. 14. 

X 3 Sim. 1. $ 1st DodsoD, 29. 
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considered as binding and final, unless it shall be re- isss. 
versed by an order from the King. It is not for me ^^^^ ^^ ^^^ 
to say how far this is a convenient way of proceeding ; Dsccab. 
it seems at least liable to suspicions of error, and even 
perhaps of partiality. It roust be intended that the 
decisions should be made in conformity to known and 
fixed principles of law, and those principles of law are 
contained in the decisions of this Court and the Court 
of Appeal, with which it is almost impossible that the 
trustees should be personally and accurately ac- 
quainted. In what way these principles are to travel 
into the minds of those gentlemen unassisted with legal 
advice, or how they are to steer their way through the 
difficulties which occur, it is not easy to say. Their 
determination must of necessity sometimes occasion 
dissatisfaction to the parties interested, to whom no 
right of appeal is given. His Majesty indeed pre- 
serves the right of control, and may, if he pleases, 
ex mero motu^ or upon petition from any of the indi- 
viduals interested, take the matter into his considera- 
tion, but he is not bound to do so." This is our case. 
The King, at the request of the House of Commons, 
has taken these petitions into consideration ; he has 
referred them to your Lordships for your advice ; and 
we submit that you cannot refuse to hear the matters 
which the King has been pleased to refer to you. 

Colonel Doyle and the Messrs. Fletcher, Alexainder 
& Co. cannot now be permitted to ask for what they 
have not asked in their petition ; and all that either of 
them have prayed is, that the distribution which has 
been advertised may take place. If they wished to 
make this preliminary objection they ought to have 
petitioned the King for leave to have done so, and 
presented their petition before the expense had been 
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18SS. incurred of preparing and printing the cases and docu- 
. ments on our side. Who ever heard of a demurrer 

AftMT OP TBI 

DcccAv. after the evidence had been entered into by the 
plaintiff ? 

The ailment on the other side» that your Lord- 
ships cannot act as a court of appeal, or at least as a 
council in the nature of a court of appeal from the 
decision of the Lords of the Treasury is not just. In 
the same way as the Privy Council is the Court of 
Appeal from the courts in the Colonies, from the inhe- 
rent right of the Crown to revise whatever errors have 
been committed by those to whom it has delegated 
its authority, it has the power to revise what has been 
done incorrectly by the Lords of the Treasury. If the 
Lords of the Treasury had proposed to malce a grant 
of the property of an intestate bastard, which had 
vested in the Crown, to persons who fraudulently pre- 
tended to be his relations, and who afterwards were 
discovered not to have been so, is it meant to be said 
that whilst the matter remained mjieri^ and the pro- 
perty undistributed, an appeal could not be made to 
the Crown to set that error right r It is a mistake, how- 
ever, to call the Lords of the Treasury a tribunal at 
all. The Crown referred it to them to approve or dis- 
approve of a scheme to be submitted to them by the 
Trustees ; their approval of it cannot be held as the 
decision of a constitutional tribunal, to exclude the 
Crown from taking the advice of his Privy Council 
upon it. Still less can it be contended that the de- 
cisions of the Trustees are binding upon the Crown, 
Their power to decide disputed claims is contained 
in the very Warrant which is now called in question ; 
their decision therefore may be final as to those who 
profess Xo claim under, and contend for a particular 
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interpretation of it, but our objections go to the jsss. 
Warrant itself, and consequently to the authority also ^ ' "^ ' 

. , Armt of th 

which is given to them in it. The Council has, how- Deccah. 
ever, an original jurisdiction in all matters of prize. 
Lord' Hale, in his Treatise on the Jurisdiction of the 
Common Law and Admiralty Courts, cap. lo*, after 
saying " that there is no evidence on record of any 
Admiralty jurisdiction till the time of Edward the 
Third," goes on to state, ^* And if it be asked, where 
then was the juisdiction in matters maritime exercised 
during all this intermission of Admiralty Courts? 
I answer, A very great part thereof, especially touch- 
ing capture of ships and goods arrested and taken by 
way of reprisal, was transacted coram consitio regis and 
in Chancery f.** Before then the Admiralty Court 
was instituted, it is most probable that all questions 
whatever relating to prize were discussed before the 
King in Council, and although their jurisdiction as to 
naval prize is now transferred to the Court of Admi^ 
ralty, acting as a court of prize, this took its origin out 
of the general jurisdiction of the Privy Council, of 
which the Lord Admiral formed a part, according to 
the view taken by Lord Hale in his Treatise De 
Praerogativ^ Regis, xx. cap. iC^; and it appears very 
plainly in the same Treatise, cap. 1 1 and 1 2, that if 
the jurisdiction in matters of military prize is any where 
at the present day but in the Privy Council, it must 
have branched off in an analogous manner into the 
court of the Constable and Marshal §, and should be 

♦ Hargrave MSS. No. 137, f. 118-126. 

f See on this subject, Rex v. Cartas^ 3 Swans. 670; Blad v. 
Bamfiddy ibid. 604 ; and Year Book, 2 Ric. 3, f. 2. 
X Hargrave MSS., No. 94. f. 172. 176, &c. 
§ It is probablci notwidistanding the dicta of Lord Mansfield, 
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183S. entertained there, and not in any case before the 
Lords of the Treasury, " This," says Lord Hale, " is 
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^ ^ m Ltndo v. Rodney^y that *^ there is no instance in history or law, 
anaent or modem, of any question ever having existed respecting 
booty taken in a continental land war before any l^al judicature 
in this kingdom," that in very early times causes respecting it were 
determined in the Court of Chivaliy held before the Constable and 
Marshal. In the MS. Treatise of Lord Hale, De Praerogativa 
Regis, cap. la, s. 3, fol. 191, he says, ^ In matters civil, for which 
there is no remedy by the common law, the military jurisdiction 
continues as well after the war as during the time of it ; for that 
part of the jurisdiction of the Constable and Marshal stands 
still, notwithstanding the war determines as concerning right of 
prisoners and booty, mih'tary contracts, ensigns, ^c." 

The only direct instance of the exercise of this jurisdiction which 
the reporter has been able to find, is one mentioned in a MS. 
Treatise of Lord Hale, in Lincoln's Inn Library, which is headed, 
** Upon certain petitions of late exhibited in the Court of Chivalry 
there have been raised divers questions of law," and afterwards 
proceeds to discuss the power of that court to fine and imprison, 
and give costs and damages in an action commenced there for 
opprobious words, and whether the Earl Marshal alone might in 
that, and in such like cases, hold pleas. In page 33 of this manu- 
script, amongst the precedents cited to prove that this court might 
give damages, there is the following passage : '' About the 17th 
year of Richard II., in a cause depending in the Court of Chivalry 
between John Haulce and John Rosque, concerning certain goods 
taken firom a captain of a castle beyond the seas, the plaintiff in 
the libel demanded costs and damages according to the custom of 
the Court of Chivalry." lliere are, however, many instances on 
record of its exercising a jurisdiction in the analogous cases of 
disputes respecting the right to or ransom of prisoners, whom their 
captors were, by the usual custom of those times, allowed to ran- 
som for their own benefit. Thus in Edward the 3d's reign, there 
were special commissions to Guido de Brien and Richard de Staf- 
fordi in the place of the Constable of England, who was then a 
minor, to hear, together with Edward de Mortimar the Marshal, 
two cases respecting the right to prisoners ; Rot. Pat. 48 Edw. 3, 
in dori0 p. a, m. 10, mentioned in an anonymous treatise in 
Heanie's Curious Discourses, vol. ii. p. 150; and in ad Henry 4, 
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the proper jurisdiction of the Constable and Marshal, 1833. 
which though it be called curia miUtaris in respect ^^^^ 
of the subject matter, yet the jurisdiction is a formal Deccam 
settled jurisdiction, and may be exercised as well in 

there was a commission to delegates to hear an appeal from the 
Court of Chivaliy held before the Constable and the Marshal re- 
specting the custody of a hostage and for the ransom for the Count of 
Denia, (8 Rjnn. Feed. 211,) in which case there was subsequently a 
commission to co-delegates {Ibid. 423) ; and in the same volume 
of Rymer, p. 293, there is a commission, in 4th Henry 4, to judges 
appointed to determine the rights of persons claiming the prisoners 
taken at the battle of Humbledon Hill, in the room of the judges 
of the Court of Chivalry, the Earl of Westmorland the Constable, 
and the Earl of Northumberland the Marshal. The reason of this 
appointment is stated to have been because these peers were 
absent in the Marches of Scotland, and interested in the cases ; 
and the issuing of it probably was one of the principal causes of 
their rebellion in the course of the same year. Since the time of 
Henry 8, when the office of Constable of England ceased, the 
jurisdiction of the Court of Chivalry was frequently disputed, on 
the ground that it could not be held before the Earl Marshal alone; 
and it seems to have confined itself wholly to questions of pedi- 
grees, escutcheons, pennons, and coat armour, with occasionally a 
few actions for slanderous words, as to which, however, its juris- 
diction was expressly denied by the King's Bench, on an applica- 
tion for a proliibition in the case of Chambers v. Jennings*, In 
the same case it was decided, that it could neither fine nor im- 
prison ; and it was determined in the House of Lords, in Oldis v. 
Donmillefy that it had no power to prevent persons who were not 
heralds from painting escutcheons and marshalling funerals. After 
these decisions the court appears to have fallen into desuetude. 
The last case tried in it was Sir Henri/ Blunt' s case, in 1737 J. The 
best account of it is to be found in the various discourses concern- 
ing the Antiquity and Offices of the Constable and Earl Marshal 
of England ; and the Defence of the Jurisdiction of the Earl 
Marshal's Court in the vacancy of a Constable, by Dr. Plott, which 
are printed in the second volume of Heame's Curious Discourses 
by eminent Antiquaries. 

• 7 Mod. 127. t Show Pari. Ca$, 58. t > Atkvns, Q96. 

VOL. II. M 
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18S3. tun6 of peace as war. This is that which is limited 
^ * ^ ' by the statute of 13 Ric, 2, cap. 2, viz. contract 
Deccav. touching deeds of arms and war without the realm, 
and things that touch war within the realm, which 
cannot be determined by the common law, as touch- 
ing prisoners, prize, &c. ; and in these proceedings 
the customs and laws of war ought to direct their 
judgment*." 

The jurisdiction of the Privy Council with regard 
to military prize has been very recently exercised in 
the Buenos Ayres case. There the King had made 
a grant to trustees of the booty ; they had drawn up 
a scheme; a petition against that scheme was pre* 
sented to the King in Council ; it was received, and 
referred to a committee, and it was upon their report 
that the adjudication upon it was committed to the 
Court of Admiralty, in the same way as cases and 
issues are sent by courts of equity to a court of law. 
Original jurisdiction was in the same manner exercised 
by the Privy Council in the cases which arose from the 
captures at Toulon and Seringapatamf, without any 
reference to the Court of Admiralty. 

Independently of the general arguments as to the 

* Ibid. cap. la. f. 186. 

f In the Toulon case, a grant had been made to the navy of a 
large sum, by way of gun*money and head-money, for the bring- 
ing away of ships and prisoners, and the destruction of the dock- 
yard at Toulon, in 1793- The army concerned in that expedition 
presented a memorial to the King, that the warrant might be re- 
called and another issued granting them a share of this sum for 
their co-operation. This memorial was referred to a committee of 
the Privy Council, who heard the case argued before them by coun- 
sel for the army and navy, and finally advised the King not to recal 
his warrant. Of the Seringapatam case the reporter has, unfortu- 
nately» been unable to procure any note. 
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jurisdiction, the following arguments were adduced in 1933. 
support of the particular cases : * — ^'"^ 

On the part of Sir Thomas Hislop it was urged, deccav. 
that the alterations to the prejudice of his claim, in 
the letter of the Trustees to the Lords of the Trea* 
sury, in consequence of which the Treasury Minute of 
the 28th of June 1825 was passed, bad been, only dis- 
covered on the 2 2d of August 1831, when the copy 
of the Minute of the 28tb of June 1825, which recited 
the original letter, was for the first time delivered to 
his agents, and that tbis letter, in both its versions, 
materiallj mis-stated facts, particularly in confounding 
the money of the Peishwa, left in bis bankers' hands in 
Poonah, and which was now claimed as prize by Sir 
Lionel Smith, with the money entrusted by him to 
Narroba, and which was now claimed by Captain Jopp 
on behalf of Colonel Prother s force. Great stress was 
also laid on the fact of the general order by the Mar- 
qais of Hastings for the breaking up of the Grand 
Army having been mis-printed, the words. '^ Governor 
General" having been omitted in the papers laid before 
the Lords of the Treasury on the 1st hearing, when 
this order, from the omission of these words, was 
relied upon by the counsel for the Marquis of Hastings 
as decisive proof of his having exercised military con- 
trol over Sir T. Hislop, independently of that to which 
he was entitled as Governor General. Some of the 
arguments contained in the reasons * annexed to his 
case were also made use of. 

On the part of Sir Lionel Smith it was urged, that 
his case was perfectly distinct from that of Sir T. His- 
lop, and consistent with the Minute of 1826, under 

* AntCy p. 131. 
M 2 
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1833. the terms of which he claimed, as the actual captor, 
Army of the *^® money left by the PeishiVa with his bankers; that 
Deccan it was against the principles of prize law to place the 
burthen of proof upon the captors ; that even were it 
in accordance with those principles, prima facie evi- 
dence ought to have been considered sufficient ; and 
that even had the opinion of the law officers been cor- 
rect on the statements which had been submitted to 
them, no weight could be attached to them, since those 
statements were not correct, since they asserted, that 
evidence had not been taken on oath, which in fact 
had been taken on oath, or at any rate in a manner 
equivalent to having been taken on oath ; that no 
arguments on the ground of acquiescence could apply 
to bis case, for he never had received any part of the 
money which he then claimed ; that even if the decision 
of the Treasury was to be considered as final, and all 
the money included in the scheme of distribution of 
August 1832 were paid away, yet still it was in 
the power of the Crown to order a reservation of 
the sum he claimed out of the parts of the booty 
which remain undistributed ; for all that the Treasury 
had decided was, that he had not brought forward 
evidence at the time to establish his right to this sum 
out of the booty then to be distributed, which could not 
prevent the Privy Council from determining, that he 
had established his right to receive, out of any future 
distribution, what he undertook to show he was justly 
entitled to. 

On behalf of Captain Jopp it was contended, that the 
case of the force under Colonel Prother was perfectly- 
distinct from both the other cases ; that they could not 
bring forward any claim until the decision had been 
given by the Privy Council in the case of Elphinstone 
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V. Bedreeckundy in 1830, as the money had up tatbat i838, 
time been actually claimed by Narroba's representatives, . * "' ' 

•^ ^ r » Army of the 

and awarded to them by the Court at Bombay ; that Deccan. 
he bad presented his petition immediately after the 
decision of the Privy Council ; that the referenceof it 
to the law officers of the Crown was without his know- 
ledge ; and that their opinion proceeded upon a con- 
fusion between the property of the Peishwa entrusted 
to Narroba, and that which was left in the hands of 
the native bankers, the former of which only Colonel 
Prother claimed. 

The AUornejf'Generalj who (together with the King's 
Advocate, and Wightman^ appeared for the Crown, 
offered no observations* 

Lushing ton (Dr.) in reply. 

In reality there are but two points for your Lord- 
ships' determination : first, whether you possess a juris- 
diction by way of appeal ; for if a court has such a 
jurisdiction, it cannot be denied that it is the duty of 
that court to exercise it, when* properly called upon 
by a party: and next, whether, denying, as we always 
have done, the existence of such a jurisdiction, but 
admitting that His Majesty has a perfect right, by his 
prerogative, to call on your Lordships to advise him 
on any measure he may think fit to refer to you, you 
can properly give any other advice to His Majesty, 
whatever be the merits of the individual claimants, 
than that the consideration of their claims should be 
referred back to the Lords of the Treasury. 

Such a proposition cannot be supported, as that your 
Lordships sit here as a Court of Appeal from all the 
departments of the State. Is it to be held, that every 

M3 
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183S. person who feels himself aggrieved, because the King 
* — ^ — ' of his bounty and grace does not choose to accord him 
mccAH. ^ 80 large a portion of a property in the hands of the 
Crown as he thinks himself, either by his own merits 
or by custom, entitled to, is to come and request you 
to hear his case argued before you ? Is every claim 
for compensation made for services at the Home or 
Colonial offices, if not acceded to, to be made a case 
of appeal to the Privy Council ? In matters of grace 
and favour, there is no mode of correcting errors save 
under the advice of the Lords of the Treasury. If 
the scheme of distribution was erroneous, or detri- 
mental to the public service, their approval of it 
might be the subject of consideration in the House of 
Commons, but not at a formal sitting of the Privy 
Council. Had there been a precedent of any such 
appeal having been entertained, it would have been 
produced ; and the non-production of one shows, that, 
till this case, no one ever imagined that such a juris- 
diction existed. In August last, immediately after the 
distribution was suspended, we gave the other parties 
notice that we should dispute this jurisdiction : it is at 
their risk, therefore, that they have printed their papers 
and documents ; and their having done so cannot be 
urged as an objection to our availing ourselves of a 
point on which we always informed them that we 
should rely. 

We do not contend, as has been represented on the 
other side, that the Crown cannot revoke its warrant ; 
nor is it our intention to impugn the authority of the 
case of Alezander v. The Duke of fVeUingtoni all that 
we have said is, that if this were a case between subject 
and subject, it would fall rather under the principles of 
Ellison V. Ellison than of Garrard v. Lord Lauderdale. 
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The Crown has expressed no wish to interpose its pre* 1333, 
rogative in the question, and thus it becomes a case ^^ — ^ — ' 
between individuals ; and we say that there is no reason degga/. ' 
why different rules should be applied to individuab 
in a question of booty than on any other question. 

The alteration of the letter by the Trustees, which 
has been insisted on by the counsel for Sir T. Hislop, is 
capable of a very easy explanation. At the time that 
the first letter was sent, the Duke of Wellington had not 
received all the papers relating to the war ; they were 
subsequently all laid before him by the Treasury ; after 
reading them, he found reason to alter his opinion on 
some points. He and Mr. Arbuthnot then asked and 
obtained permission of the Treasury to withdraw their 
former letter, and to substitute the one, copies of which 
were delivered to counsel at the argument in i H26. 
Both the former and the latter letter must have been 
known to the Lords of the Treasury in 1826, and with 
that knowledge, and with the assistance of the Trustees, 
they formed an opinion upon the facts which were 
proved to them. If, however, the circumstance of this 
alteration, or of the misprint in the omission of the words 
'' Governor General'' in one of the documents laid 
before the Treasury, would afford a sufficient ground 
for the re^hearing of the case, why has not Sir T. Hislop 
applied for a re-hearing on those grounds to the Trea^ 
sury ? If he has not done so, he has no right to cocpe 
before your Lordships as a tribunal of the first instance ; 
if he hais done so, the question must have been fcoor 
sidered by the Treasury and the law officers of the 
Crown, and has therefore been adjudicated upon by 
a competent tribunal. 

No claim for prize-money has ever yet received sof 
laborious an investigation as the present; and the 

31 4 
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1833. alleged discrepancy between the two Minutes of 1823 
^"^ and 1 826 neither does exist, nor can be supposed to 

Army OF the . .1.1 1 . it- /. 

Deccav. nave existed, without having attracted the attention of 
the Duke of Wellington, three Boards of the Treasury, 
and three sets of law officers of the Crown. 

No hardship has been thrown upon Sir Lionel Smith, 
by obliging him to prove that he is the actual captor. 
Of necessity the onus probandi is thrown on him, for 
until he has proved that he is the actual captor, be has 
no right at all. Neither ought he to complain, that he 
was not informed that it was necessary for him to make 
a claim, or to send in evidence, much less evidence 
on any particular point in support of it. The practice 
has always been, that a person who prefers a claim 
should furnish what evidence he thinks proper in sup* 
port of it ; but it would be most dangerous were a 
claimant to be told that he must produce evidence on 
a particular point, especially when that evidence is to 
be brought from India, wholly ex parte^ and unexposed 
to cross-examination of any kind. The whole of the 
evidence Sir L. Smith produced was laid before the law 
officers of the Crown, whose assistance has been given 
to the Trustees on every occasion, so as to make the re. 
mark of Lord Stowell, as to the difficulty of Trustees 
deciding on such points without legal advice, in the 
case of Buenos AyreSy perfectly inapplicable to the pre- 
« sent case. Can it be urged as a grievance, that one exa- 
mination, which was stated to those officers as having 
not been taken on oath, is now proved to have been 
taken ^' as if on oath," which is, in fact, the very same 
thing? As to the complaint that Sir L. Smith was not 
heard by counsel on his claim, it certainly was in the 
power of the Treasury so to have heard him ; but if 
they hadj could they have refused to have heard in the 
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same manner anyone of the multitudinous claims that isss. 
have been made with reerard to this prize money ? * "" ' 
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As to Colonel Prothers case, the same arguments Deccan. 
Apply* If he did not bring forward sufficient evi* 
dance before the Lords of the Treasury, it was his 
own fault 

Without, therefore, disputing the power of your 
Lordships to hear these cases, we trust, in the exercise 
of your judgment and discretion, that you will refuse 
to do so ; and, looking at the delay and expense that 
would result to the parties from a contrary determina- 
tion ; at the interests which have been considered as 
firmly and irreversibly established, upon the faith of 
the repeated considerations that have been given to 
the subject ; the determinations of the Boards of Trea- 
sury and the Warrants of the Crown, all of which will 
be now unsettled, independently of there being no 
precedent for such a proceeding, and the constitutional 
arguments that weigh against it, we trust that your 
Lordships will follow the precedent left you by your 
predecessors in 1824, and by Sir R. Peel two years 
afterwards, and advise His Majesty to refer the cases 
back to the decision of the Lords of the Treasury. 

The Report of the Committee to the King in Coun- 
cil, after mentioning the memorials and the order of 
reference, was in these terms : ** The Lords of the 
Committee, in obedience to your Majesty's said order 
of reference, have taken the said several memorials 
into consideration ; and having heard counsel thereon, 
and fully considered the same, agree humbly to report 
as their opinion to your Majesty that it may be advis- 
able for your Majesty to refer the said memorials to 
the Right Honourable the Lords Commissioners of 
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1833. the Treasury, to do therein as to them may seem 

AftM T Of TIE " " " 

Deccaii. Aq Order of Council was passed on the i8th of July 
1 ^33) i^ consequence of this Report, referring these 
petitions to the Lords of the Treasury.* 

* In consequence of thb reference, applications were made to 
the Lords of the Treasury, on the parts of Sir T. Hislop and Sir 
L. Smith, tliat they might be heard before them by counsel, and 
the memorandum of the Duke of Wellington in the September 
preceding the second hearing before the Treasury, and which be- 
came first known to Sir T. Hislop in consequence of the motion 
by Sir Henry Hardlnge, after the arguments in the case above re- 
ported, was urged as an additional reason, besides those used before 
the Privy Council, to induce the Lords to grant this hearing* Another 
memorial was presented to them by Colonel Doyle, that the distri* 
bution might be proceeded with without further delay. The deci- 
sion of their Lordships upon the question was made known to the 
parties by a letter from their Secretary, the Right Hon. T. Spring 
Rice, Esq., to Messrs. Macdougall & Bainbridge, agents for Sir T. 
Hislop and Sir Lionel Smithy in which he informed them, that 
their Lordships having had before them the applications addressed 
^ to them by Sir T. Hislop, Sir L. Smith, and various other persons 

interested in the distribution of the Deccan booty, and also the 
judgment of the Ptivy Coundl, he was commanded by their Lord- 
ships to acquaint them, *<thaty taking these drcumstances into 
their most serious consideration, and reviewing the whole course of 
proceedings, orders and decisions, together with the measures 
ahready taken to carry these decisions into effect, and the conse- 
quences necessarily resulting therefrom, they do not consider that 
it would be just or expedient, with reference to the memorials now 
before than, to disturb the judgment already prcmounced, or any 
longer to suspend the order of distribution, for which a wainint 
has already received the Royal signature ; instructions have, there- 
fore, been given to the Trustees to carry that distribution into 
immediate effect." 
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ON APPEAL FROM ANTIGUA. 

Sir George Powxall, Knight - Appellant. 

and 
John Ives Mascall ----- Respondent ^^'is's.^' 

The appellant is provost-marshal of the Island of ^ ^" ®^f *■ 

A»i i/fii 1 ceptions nav- 

Antigua, and executes the otface by deputy, the grant ing been taken 
of the office having been made previously to Lord ^00**01?^^* 
Shelbume's Act in 1783. The respondent had been judge, and 
employed as a clerk in the provost-marshal's office and the case * 
there j and on the 31st of May 1831, he brought an fe'lSed^S^ 
action of assumpsit against the appellant, to recover ^^^ to a 
the amount of his services and fees on sales under Error, an affi- 
executions in that situation. The action viras tried, on gfeT statin 
the 31st of July following, before the Chief Justice that an allege- 
and the Assistant Justices of the Court of Common that the judee 
Pleas of the island and a jury, and the appellant that certoln 
recovered 1,147/. currency damages. The principal evidence was 
question during the trial was, whether the respondent was incorrect, 
had been employed by the appellant or by the appel- iJ,"foct jeft^jj 
lant's late deputy provost-marshal, Mr. Nanton, who to the jury, 
was then dead. A bill of exceptions was taken by the bill onStted^to 
appellant's counsel to the Chief Justice's directions to »?t out mate- 

1^ nal points 

the jury, to which he put his seal. oftheevi- 

The bill of exceptions was to this effect : " That the jud^e*^n 

being called 
upon by the Court of Error, corroborated the statements of the affidavit, 
declaring that he had sealed the bill under an erroneous impression that it 
had been settled by the counsel on both sides. Held, that the Court of 
Error ought to have directed the bill to have been taken off the file for the 
purpose of having it amended by the judge's notes. 

It is not necessary, in the British West Indies, to sue out a writ to oblige 
a judge to confess or deny his seal to a bill of exceptions. 
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1833. counsel for the respondent offered in evidence an ac- 
Po^KALL count, headed, * D^ Sir G. Pownall, Knight, Provost- 
V. marshal-general, &c., in account with John I. Mas- 
call, C^,' and also produced several witnesses; that is 
to say, James Armstrong, who gave evidence ' that 
the items as to the amount of sales were made out 
agreeably to the usual charges, but could not prove 
positively the particular sales upon which those 
charges arose ; believed the salary agreed to be paid 
by the late Mr. Nanton was as charged (250/. per 
annum) : that he never knew of any account having 
been made against the appellant as the principal in 
the office, or of any demand having been made against 
him during the lifetime of Nanton, who died in 
January 1831 : that the respondent has performed the 
duties of chief clerk from 1817 to 1830.' Abraham 
Roach, who being desired to mark the sales which 
came within his recollection, commenced so doing, 
and, after proceeding for some time, expressed his 
anxiety to refresh his memory by a reference to the 
sales book kept in the marshal's office; upon which 
the respondent's counsel moved for an order from the 
Court for their production, to which both the deputy 
provost-marshal and the counsel for the appellant 
objected, inasmuch as there was no privity of contract 
between the appellant and respondent, the sales book 
having been kept in the name of Nanton, and not in 
the name of the* appellant, and the entries having 
been made by the respondent himself. Notwithstand- 
ing which, the Court ordered the sales book to be 
produced; upon which the appellant's counsel desired 
it to be noted that he should, by bill of exceptions, 
object to the admission of such testimony : that the 
witness, Mr. Roach, having had reference to this 
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booky proved the various items stated in the particulars ^^^3. 
of charges made for sales by the respondent in the '■;"^^ — ' 
books of Nanton ; and it was proved that a demand v. 

has been made upon the administrator of Nanton by MAscAtu 
the respondent for the balance now demanded from 
the appellant subsequently to the death of Nanton ; 
and that no account in writing or otherwise had pre- 
viously thereto been delivered to the appellant, or any 
demand made against him, or any other person or 
persons upon his account, at any time whatever, by 
the respondent, or by any person on his behalf, 
charging him with the payment thereof, prior to the 
month of January 1831, or at any time since the 
employment of the respondent as chief clerk in the 
office of Nanton in 1817 : Whereupon the counsel for 
the appellant objected to the matters so sworn to by 
the said several persons as witnesses as aforesaid being 
admitted and permitted to go to the jury as evidence 
in support of the issue, and insisted that they were not 
sufficient to en tide the respondent to a verdict ; but 
the Chief Justice and Assistant Justices declared 
their opinion that the said matters ought to be admit- 
ted to go to the jury in evidence in support of the 
issue on the part of respondent, and did permit the 
same to go to the jury as conclusive evidence in sup- 
port of the issue on the part of the respondent." 

A writ of error was subsequently obtained on the 5th 
of the following August, directed to the Chief Justice 
of the Court of Common Pleas of Antigua, and made 
returnable before " Our Court of Error to be holden for 
Our said island of Antigua, at the court-house in the 
town of St. John ;" and on the 6th of the following 
September the appellant filed his assignment of errors. 
The respondent then presented a petition to the Court 
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1833. of Errors, praying them to appoint a day for bearing 
PowkaTl * niotion, that the writ might be quashed for irregu- 
V. larity, and the bill of exceptions taken off the file. A 
day was accordingly appointed, and subsequently an 
affidavit was made by the respondent in support of this 
application, *^ that although the Chief Justice, in 
answer to the objection made by the appellant's counsel 
to the evidence adduced in support of the action, de- 
clared the same to be matter fit for the consideration 
of a jury, he afterwards in his charge to them dis- 
tinctly gave it as his opinion that it was not sufficient 
in law to warrant them in finding a verdict for the 
respondent; that the substance of the bill of excep- 
tions was not reduced into writing when the exceptions 
were tendered ; that in it the Chief Justice was alleged 
to have permitted the evidence to go to the jury as 
conclusive, which was at variance with the record 
which had been certified in the cause ; and that it did 
not contain the whole of the evidence adduced in sup- 
port of the action, but that several facts and docu- 
ments were not noticed therein, which the respondent 
was advised were material to his case» and must have 
mainly contributed to the verdict in his favour." 

The principal grounds on which the application was 
sustained in the court below were those mentioned in 
the affidavit, and also as to the writ : that the jurisdic- 
tion of the Court of Error, which was founded on an 
Act of the Island and the Royal instructions to the 
Governor, ought to have appeared upon the face of 
the writ, according to the practice of the court ; that 
the writ had not been allowed in the regular form ; 
that the respondent had been served with a notice of 
bail in error on the 3d, although the writ had not 
been sealed till the 5th of August; and as to the bill 
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of exceptions, that as the evidence was not really de- i8S3. 
cided to be conclusive, but went to the jury with an J "" ' 
opinion of the Chief Justice that it was not sufficient _ o. 
in law, the appellant's counsel ought to have demurred 
to the evidence or applied for a new trial instead of 
filing the bill ; that the bill proceeded entirely upon 
a statute of Great Britain, which neither directly ex-* 
tended to the island, nor had been adopted there by 
usage or local enactment; and that even assuming 
that statute to have been in force, the appellant had 
not complied with the forms prescribed by it, as be 
bad not sued out a writ to oblige the Chief Justice to 
appear in the Court of Errors and acknowledge his 
seal, but had proceeded to assign errors before the 
Chief Justice had acknowledged his seaL 

The Court of Error, which in Antigua is formed 
by the Governor and Council, on the 19th of Septem- 
ber, ordered that the writ should be quashed, with 
costs to be paid by the appellant, and the paper 
writing purporting to be a bill of exceptions should be 
taken otF the file for irregularity. This order was not, 
however, drawn up till the 9th of the following Novem- 
ber, during which time a minute was framed by the 
Governor stating the grounds of the application, and 
also the notes and charge to the jury at the trial of the 
Chief Justice, who had been applied to for them by 
the court. In these notes it appeared, that besides the 
evidence stated in the bill of exceptions, the deputa* 
tion by the appellant to Nanton, and a bond of in-> 
demnity to the appellant's agent against all official 
liabilities and expenses, as well as a letter to prove 
the allowances to the chief clerk of Nanton's prede- 
cessor, had been produced on the part of the respond- 
ent, and evidence had been gone into on the part of 



166 CASES ARGUED AND DETERMINED 

1833. the appellant to prove that the respondent had formerly 
^ ^ ' made out his accounts against Nanton and not the 
V. appellant, and also to dispute the value of his services. 
Mascall. j^^ Qj^j^f Justice observed, that he had left the evi- 
dence entirely to the jury, and if he had used the 
expression that the evidence was conclusive, as stated 
in the bill of exceptions, which he might or might not 
have done, it was not with the intention of controlling 
the jury, and that he had signed the bill of exceptions 
under the impression that it had been perused by 
both parties' counsel, according to the usual prac- 
tice. He further stated, that he did not think that 
the appellant would, under the circumstances, have 
obtained a new trial. 

The appeal was against the order of the Court of 
Errors, and the appellant proceeded in his case to pray 
that the Council would also reverse the judgment of 
the Court of Common Pleas consequent upon the 
verdict, and direct a vemre de novo. 

Burge and Kelly ^ for the Appellants : — 

The objections both to the writ of error and the bill 
of exceptions which prevailed with the Court of Error 
below are totally without foundation. The Courts of 
Error in all the West Indian islands governed by the 
British law are constituted solely by the Crown, under 
the 47th and 48th Instructions to their governors. The 
Court Act of Antigua considers the Court of Errors as 
constituted ; it establishes, however, a Court of Com- 
mon Pleas, and the 115th section of it directs that 
writs of error *• shall lie from the judgments of the 
Court of Common Pleas thereby established for such 
sum, and before the Commander-in-chief of the Lee* 
ward Islands, and such number of His Majesty's 
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Council as His Majesty do or shall direct/' with pro- isss. 
visions in case there shall be no instructions upon p^wmall 
those heads. Now the first objection to the writ of v. 
error in the present case was, that it did not recite the 
instructions to the Governor or the Court Act, and in 
support of it two precedents of writs of error contain- 
ing those recitals were cited in the court below, and 
are now printed in the appendix to the respond* 
ent's case. There are, however, no other precedents 
of a similar nature that can be found in Antigua, aujl 
in a late case, Athill v. Frisby^y in that island, the 
writ of error was precisely in the same form as in the 
present, and no objection was made to it either in the 
court below or in the Privy Council, where the judg- 
ment of the court below was reversed on appeal. In 
the other colonies too no instance is known of such 
recitals having been introduced into writs of error ; 
in Jamaica, indeed, and many others of them, there 
is no statute which alludes to the court of error 
in the same manner as the Court Act does in Antigua. 
This objection ought not therefore to be allowed to 
prevail. The second objection was, that the writ was 
not allowed. The answer to this is, that the i6oth 
section of the Court Act directs, '^ that all writs of 
error shall be immediately lodged in the Secretary's 
office after being sealed ;" and the 164th section pro- 
vides, that on lodging this writ in the Secretary's 
office, the Secretary shall make a transcript of the re- 
cord, and the plaintiff in error shall assign errors within 
eig^ht days after the return. All the directions of these 

^ This case was heard before the Privy Council on the 16th of 
April 1831, It was an action by a residuary legatee against a 
debtor of his testator, and the judgment below was reversed, on 
be ground that no such action could be brought. 

vol. IF. N 
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1833. sections were complied with in the present case, and 
.^•^ ' the record was duly returned by the Chief Justice to 

* OWN ALL 

V. the court of error. If, indeed, there was anything 
Mascall. Jjj ^j^g objection, it must be held to have been waived 

in the course of the subsequent proceedings. The 
remaining objection to it, that the notice of bail in error 
was given before the writ issued, only amounts to the 
fact, that the respondent had longer time to inquire 
into the sufficiency of the appellant's securities for the 
prosecution of his writ than the litrict rules of the 
court would have entitled him to. There is nothing 
in the Court Act that says, a writ of error shall not be 
sustainable for such a cause as this, and it is difficult 
to imagine how it could affect it. 

With regard to the bill of exceptions, the first objec. 
tion which was made to it below was, thp| the statute 
2d Westminster, by which it was first given, does 
not extend to Antigua. It cannot, however, be seri- 
ously questioned for a moment that ail the statutes in 
amendment of the law, passed before the acquisition of 
a colony by Great Britain, are necessarily deemed to 
extend to it. Some Colonial Legislatures indeed, from 
extreme anxiety to avoid error upon this subject, have 
re-enacted some of these statutes themselves ; but with- 
out any such enactment there is no doubt that they 
would have formed part of their law. In Jamaica there 
is no act of Legislature respecting bills of exceptions, 
and yet the Privy Council has been constantly in the 
habit of receiving appeals from the deci^ons of the court 
of error there upon them. With regard to the other 
objection, that the judge was not called upon by writ 
to confess or deny his seal, it is perfectly inapplicable 
to the method of proceeding on bills of exceptions in 
colonies. No mode is indeed pointed out by the Court 
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Act of Antigua by which the judge should be called 1933. 
on to do so. It is quite clear that he could not do it 
before the bill was filed, for then some court must have 
been in existence before which he must have come and Mascall. 
confessed his seal ; but courts of error, in the colonies, 
from their nature, are only convened as occasion may 
Inquire. The practice is universally, in the British 
West Indies, that the bill of exceptions, after it is 
sealed, is lodged in the Secretary's office, where it is 
open to inspection, and is in fact a record. There is 
no other mode that could be adopted, and no instance 
of a contrary practice can be adduced. 

With regard to the irregularities subsequently aU 
lowed by the court of error below, it would hardly 
be permitted to a judge in this country, to dispute the 
correctness of that document to which be had affixed 
his seal and signature ; but even his explanation and 
notes, as received by that court, are more in favour 
of the appellants than the respondents. From both 
the bill of exceptions and the judge's explanation of it 
and notes, it is clear that there was no evidence to go 
to the jury ; and if he suffered it to go to them at sdl, 
the judge ought to have directed them that there was 
no evidence to prove a contract between the appellant 
and the respondent The judgment, therefore, of the 
court of errors below ought to have been, to direct a 
venire de nmo^ and it is to be hoped that your Lordships 
¥vill avail yourselves of the power given to you by the 
recent Act,* and direct that court to issue one. It is 
impossible to reconcile with any. principles of justice 
a verdict which would charge the appellants with 
the employment of a person with whom he was totally 

* 3 & 4 Will. IV. c. 41. 88. 8 and 13, 

N 2 
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1833. unconnected, and who was actually employed by ano- 
^^^^^^ ther ; for the old patentees of offices in the colonies 
V. have, as is well known, no connection with their offices, 

except by being liable for the breaches of duty by the 
persons who actually execute them. In Antigua the 
deputy provost is, in obedience to the provisions of a 
provincial Act of 1 696, sworn in before the governor, 
and gives a bond in 500 /• currency for the due per- 
formance of his office, which he executes in his own 
name : he is the only person known as provost in the 
island, and to him the persons employed in his office 
must look for payment. 

Folktt, for the Respondents : — 

It is not denied that the bill of exceptions did not 
contain all the evidence, and that it omitted most ma- 
terial parts of it ; that it stated that the judge told the 
jury the evidence was conclusive, when in point of 
fact he told them, that although there was evidence for 
them, yet the inclination of his own mind was in 
favour of the defendant, and that he sealed the bill 
upon the supposition that it had been agreed to by the 
counsel on both sides, when in point of fact it had not 
been so agreed to. When all these facts were sworn 
to in an affidavit, and brought before a court of error 
in the regular mode, on an application to quash the 
writ, could that court have acted otherwise than has 
been done by the court of Antigua ? 

[Lord Chancellor : Is there any instance in which a 
court of error has ever set aside a writ in the face of 
the acknowledged seal of the judge, upon an affidavit 
that it had been obtained by surprise, or in any other 
manner, ^hen the judge ought not to have sealed it r] 
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No instance is known in England, but there are 1833. 
many instances in which writs of error have been po^^all 
quashed. «?. 

Mascall. 

[Mr. Justice J. Parke : They ought to have amended 
the bill, not set it aside.] 

[Lord Chancellor : The judge stated it was incorrect, 
which was a very good ground for amending it, but 
not for taking it off the file.] 

The Appellants made no application for that by 
motion. Probably they knew that if they had amended 
it, they would have had no ground for a new trial. 

[Mr. Justice J. Parke : If they had amended the 
bill according to the judge's notes, the objection would 
have been at an end.] 

They could not amend without an application ; and 
parties are not to be put to the expense of having a 
writ of error brought back, when no application was 
made to the court below to amend. 

[Lord Chancellor : There is an application to take 
the bill of exceptions off the file ; and the court below, 
upon that application, refer to the judge's notes, and 
the ground given for producing the judge's notes are 
stated upon affidavit to the court, and instead of 
taking the exceptions off the file, and quashing the 
writ, they might have amended the bill of exceptions 
by the matter not denied in the affidavit, and called for 
the judge's notes.] 

jNo doubt they might ; but I apprehend the party 
who brought the writ of error did not choose to ask 
foT that. If such a case had occurred in England, the 
court would have interfered in some way or other ; 
but it would have been a matter of discretion in what 

N3 
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1 833. way they would have interfered — ^whether they would 
J ' ' have amended the bill, or have ordered it to have been 
V. taken off the file. But matters in the discretion of the 
court are not subjects of appeaL In Mellish v. Rich-^ 
ardson^^ the record was amended by the King's Bench ] 
and the facts relating to the amendments were set out 
on the record, in order to have the opinion of the court 
of error whether the amendments were properly made 
or not ; but the House of Lords, after taking the opi- 
nion of the judges, refused to examine the propriety 
of them, because orders for amendment were matters 
of practice, which belonged by law to the exclusive 
discretion of the court below, and consequently did 
not form proper subjects of appeal. Much, too, migbt 
have passed before the court below of which your 
Lordships are ignorant ; for instance, the counsel for 
the appellant might have declined to have had the bill 
altered, and in such a case that court could not have 
acted otherwise than they have done. 

With respect to the evidence, the appointment of 
Mr. Nanton as the appellant's deputy, and the bond of 
indemnity from Mr. Nanton to his agent, are not men- 
tioned in the bill of exceptions, and are not before this 
board. The marshal's books were, in fact, by the pro- 
visions of the 94th and 95th sections of the Court Act, 
the records of the court, and could not be obtained 
without a special order from it. They were returns 
made to the court by its provost-marshal of sales made 
under its authority, and therefore good evidence for 
the respondent, (who claimed from that provost-mar- 
shal a per^centage on the amount of those sales,) in the 
same way as a return by his officer would be evidence 

• 7 B. & Cres» 835, and 1 Clarke & Fin. 1131. 
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against a sheriff in England, lliere might therefore 133.1, 
have been very good evidence to go to the jury, and 
their verdict might have been quite right ; but whether ' " ». 
it was so or not, this board have no power of knowing. ^^call. 

If evidence was improperly suffered to go to the jury, 
the proper mode of objection would have been by de« 
murring to the evidence, and not by bill of exceptions. 
The law is stated in these terms byTidd on Practice^. 
If a judge allow the matter to be evidence, but not 
conclusive, and so refer it to the jury, no bill of excep- 
tions will lie ; as if a man produce the probate of a 
will to prove the devise of a term for years, and the 
judge leave it to the jury ; because though the evidence 
be conclusive, yet the jury may hazard an attaint^if 
they please ; and the proper way would have been to 
have demurred to the evidence." And this is fully 
borne out by the case of Chichester v. Philips^, to 
which Mr. Tidd refers. 

[Mr. J. Bosanquet: There must have been evi*^ 
dence to prove the seal of the ordinary in that case, 
and therefore evidence to go to the jury.] 

It seems from the report that it was objected that 
the judge left to the jury what he ought not to have 
left. A bill of exceptions is directed against the judge ; 
if he decides anything, it lies, if he does not, it does not 
lie ; for it cannot be directed against a finding of the 
jury. The court below therefore were right in direct- 
ing the bill in the present case to be taken off the 
file, on the ground that it was improperly filed. 

I^ however, the court below were even mistaken on 
this ground) their decision would have been correct on 

• Tidd, c. 35, vol. ii. p. 851, 5th edition, 
t Sir Thomas Raymond, 404. 
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1 833. ^^ ground that there was no law by which bills of ex<* 
ceptions could be brought in Antigua. It is a colony 
originally acquired by conquest* ; only so much of the 
Mascall. English law would prevail therefore in it as was esta- 
blished by the King's proclamation, or by subsequent 
enactments of its • provincial assemblies ; at any rate, 
no more of it than was applicable to its own situation 
and condition, i Black. Comm.f ; Attorney-generalv. 
Stewart.X But although the 37th section of the Antigua 
Court Act provides that all the English statutes re- 
garding jeofails and amendments shall be extended 
there, yet no part of it provides for bills of exceptions, 
which are a mode of proceeding owing their origin to 
the statute 2 Westminster, and not part of the common 
law of the land. They are, indeed, only applicable to 
the particular courts existing in England, and not to 
those in the colonies, where the courts of error are 
composed of a very different description of persons to 
what they are in England. 

[Parke^ 3. : It is the only mode of appealing from 
the judges who have misconducted themselves ; for all 
the proceedings in the colonies are in the nature of 
trials at bar, and therefore if you are right, you could 
only appeal from the judges at nisi prius to the same 
judges in bank.] 

[Lord Chancellor : The judge seems to have signed 
the bill without hesitation.] 

If the statute of Wesminster, however, is held to 
extend to this island, it must do so in all its branches, 
and then one of its principal provisions has not been 
complied with ; for the Chief Justice was never called 

♦ Antigua was finally ceded to England by the 12th Article of 
the Treaty of Breda, in 1668. 

t Vol. i. 8. 4, p. 107. J a Mer. 143. 
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Upon by writ to confess or deny his seal. This is one 1335, 
of the indispensable formalities attending a proceeding 
of this kind ; Tidd's Practice * ; Money v. Leach !• 
The bill of exceptions and the writ of error are quite 
separate proceedings ; and the former will be held to 
have been waived, unless the judge's signature has 
been obtained to it before the writ has been brought ; 
DiUon V. Parker X. Independently of all these objec- 
tions to the bill of exceptions, a writ of error, not lying 
at common law, would be held irregular in its form in 
this country, unless it recited the special authority un- 
der which it was issued ; and the same principle must 
apply to writs issuing (as the one now in question) un« 
der the special authority of the King's instructions to 
the Governors in the colonies. On- all these grounds, 
therefore, it is trusted that the judgment of the court 
below will be affirmed. 

Burgej in reply. 

There was no connection proved between the parties 
in this case, to make the books kept in the marshal's 
office evidence against the appellant ; they were kept 
in his deputy Nanton's name, and not in his, according 
to the statutes of the island. This is the first time 
that it has been questioned in this court, that bills of 
exception do not extend to the colonies. If they do 
not extend to Antigua, they do not to Jamaica, or any 
of the other West Indian colonies ; and yet, in point 
of fact, it has been usual to tender them in all the 
colonies, and to come before this Board upon appeal 
from decisions made upon them. AH statutes of Great 
Britain, indeed, passed in amendment or in aid of the 
common law, or in relation to trade or commerce, 

* Cap. 35, vol. a, p. 853. t 3 Bur. 1693. % 1 Bing. 17. 
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(without resorting to any specific enactment on the sub^ 
Ject,) are deemed to extend to the colcMiies^ and are 
adopted accordingly. It has always been held to be 
the right of subjects residing in the colonies to pre- 
sent a petition to His Majesty upon any decision upon 
any point ; and in the case of HoweU v. Easily this 
Board entertained an appeal from an interlocutory 
motion from a court below. With regard to the objec- 
tion to the judge not having been called upon by writ 
to ccmfess or deny his seal, it is sufficient to say that it 
is a mere formality^ sufficiently complied with in sub«> 
stance by the judge haying lodged the bill, signed and 
sealed by himselfi with the secretary, who was the re- 
gistrar of the court of errors, and which, from the 
constitution of the court of errors, consisting of a 
governor, who might be absent in the other islands 
under his government, it would be frequently impos- 
sible to comply with. 

Lord Chancellor ; 

In this case their Lordships are of opinion, that the 
court below has acted wrongly in two respects. First, 
we think it ought not to have quashed the writ of error 
in whatever way it came before them. We should 
not, however, be disposed to remit the case back on 
that ground solely, if we thought that when we had so 
remitted it, no further proceedings could be had bene* 
ficial to either party. Such, however, is by no means 
the opinion to which we have cofne upon the evidence 
in this case. It becomes therefore necessary to con- 
sider the next error into which the court below has 

* This was an appeal from an order of the Supreme Cotnt in 
Jamaica, quashing a writ of vendiiioni exponoM. The proceedings 
in the court helow are reported in Grant's Jamaica cases, 230. 
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fUIen; namely^ their manner of dealing* with the bill 1B35* 
of exceptions ; and upon that part of the case, we are 
of opinion, that the court below was wrong in ordering 
tbe bill to be taken off the file in respect of the pecu- 
liar circumstances under which the seal or the signa- 
ture of the judge were obtained, instead of ordering it 
to be taken off the file to be amended by the means 
within their competency, that is, the judge*s notes. 
Tbey were wrong, therefore^ in our opinion, on two 
points ; first, in ordering it to be taken off the file 
without more ; and secondly, in not giving tbe relief 
which the party sought by haying it amended in sub- 
stance by reference to the judge's notes. 

Our opinion upon the first error complained of by 
tbe appeal, the quashing the writ of error^ is an answer 
to the objection taken on the part of the respondent* 
namely, that there was no application to the court 
below to amend the bill of exceptions ; for instead of 
that, we think that the court ought of themselves to 
have directed without more, that it should have been 
taken off the file for the purpose of being amended. 

The next question then for us to consider, is the 
state in which the case will stand before the court 
below when our directions shall have been complied 
with, (that is to say), when the writ of error which has 
been improperly quashed shall have bien revived, and 
the bill of exceptions in its amended state shall have 
been restored to the file. If we were to take the 
evidence that appears upon that bill to have been the 
only evidence in the cause, or the only evidence upon 
which the jury could have proceeded when they gave 
their verdict, then we should be disposed to think, that 
no good would come from remitting this case back, 
inasmuch as there appears (as far as we can see) to 
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] 833. have been no no evidence to support the verdict ; but 
' "^ ' there are two documents which we have not before us, 
V. but which appear to have been before the court below, 
one or the other, or perhaps both of which might pos* 
sibly have led us to think, that there was sufficient evi- 
dence to have supported it ; one of these documents is 
the bond of indemnity, a step in the proof upon which 
perhaps there is no great probability that anything 
would have arisen to have supported the verdict ; the 
other is the deputation, upon which the probability is 
much stronger. 

It is true, that a deputation from an officer constitu- 
ting another his deputy, certainly would not by itself 
enable that deputy to charge his principal with the 
employment of any person to perform the business of 
his office, for the deputy who employed that person 
must charge himself in that respect ; but if it should 
turn out that this deputation gives the deputy authority 
not only to perform the functions of his office (I state 
this as a possible, although perhaps not a very likely 
case), but also to employ persons in performing those 
duties at the cost of his principal, he thereby derives 
from his deputation such an authority as enables the 
persons so employed to charge his principal, and thus 
a privity would be constituted, which is wanting in the 
evidence as it now stands, between the persons so 
employed and the principal. As therefore it is pos- 
sible, to say no more, that one or both of these pieces of 
evidence may have existed in the cause, and, if so, 
have justified the verdict, and may still be produced 
so as • ultimately to support it, it is impossible to say 
that some fruit may not be derived from remitting this 
cause back, and that some truth may not be derived 
from a venire de novo, which in all probability the 
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court below will direct. If we were to state the im-* 1833. 
pression on our minds as to the probability, we should p^^^^all 
say, upon the whole it is most likely that the court 
below will grant a venire de novo^ and it is equally 
probable that a fresh trial will not be had recourse to. 
The judgment therefore will be, to set aside the 
order quashing the writ of error, with directions to 
restore the bill of exceptions to the ju ge's file, and 
amend the same according to the judge's notes, and 
then to give judgment thereupon. We think it right 
to add, that in case the court below shall give judg- 
ment upon the bill of exceptions so amended in favour 
of the objection, that ought to conclude the parties. 
Wc will add, that in case they should think upon de- 
ciding on the bill of exceptions, 4hat the evidence 
objected to at the trial was inadmissible, or, if admis- 
sible, insufficient to support the verdict, that they should 
grant a venire de novo. That will remove all doubt. 

Burge suggested, that if the Court below arrived at 
the conclusion, that the evidence given at the trial was 
insufficient to entitle the plaintiff to maintain the action, 
then they should reverse the judgment entirely, with- 
out awarding a venire de novo. 

Lord Chancellor : — No, we think not With respect 
to the question as to a demurrer to the evidence or bill 
of exceptions, that is whether the want of sufficient 
evidence to support the verdict ought to be made the 
ground of a demurrer to the evidence or bill of excep- 
tions, it is a point of some nicety even here, upon 
which the courts have not acted a great deal ; much 
more therefore is it a ground (the distinction being 
very technical, and rather subtle) upon which, looking 
as we do rather to substance than form, in order to do 
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1 833. sabstantial justice, upon which we should not be 
' "" ' willing to found our judgment, but wc shall direct them 
V. to do that which is sufficiently safe in point of form, 
and secure in point of substance ; that is to say, if the 
court of errors shall not deem the evidence sufficient 
to support the verdict, they should direct a venire de 
novo. I should say it was quite clear that there ougbt 
to be judgment for the defendant below, unless there 
is a v&ure de naoo. 
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ON APPEAL FROM JERSEY. 



A »» 

> Appellants. 



Thomas Le Gros, William Charlbs 
Ahieu and others - - - - - 

and 

Thomas Le Breton, Francis GodO 

FRAY, AND PhILIP De QuETTEVILLEJ ^^^ 4th Dec. 

1833. 

i HE appellants in this case were the proprietors of A remon- 
houses and ground bordering upon Burrard-street, in tition^^pfST 
the town of St Helier : the respondents were the ^^^ ^ * 

J *^ court oonsist- 

commissioners appointed by an Act of the Royal Court ing of lo 
of the island of Jersey, dated the 9th of July 1829, for "ra'JSiiJthat a 
the purpose of directing and superintending the paving ^^\ 
of that street. The facts of the case are fully stated Decneofthat 
in the judgment. be^'^nSjor 

The principal points in dispute were, first, whether ^<>j:*"c*> ^^^ 
the judgment appealed from was in fact the judgment Court might 
of the majority of the jurats composing the court; and, Frurofthe 
secondly, whether the Royal Court had the power to ™?™!>«» ^^^ 

. . . /• 1 1 * , of opinion, 

appoint commissioners ot the pavements, as they had that the re- 
done by the Act of the 9th of July 1829. No autho- Zgh^Z 
rities were cited on either side upon the first ques- ^ received, 

-• . , - * . ^ * three that the 

tion. Upon the second, the reports in 1789, of "Acte"in 
the Advocate-general and Procureur-general. and of ?oK^fiS' 
Messrs. Hemery and Dumaresq, were cited on the and three that 
part of the appellants ; and orders of the Royal Court, ought to be 

annulled. 

Held, that the 
remonstranoe ought to have been received. 

The Royal Court of Jersey has no power to appoint Commissioners to 
repair the pavements of the town of St. Helier, imd to rabe the costs of 
such repairs by a tax on the inhabitants. 
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dated the ist of August 1602, the 20th of January 
1624, the 24th of September 1674, ^^^ 3^^^ ^^ J^^^ 
1713, the 29th of July 1755, the 1st of July 1767, the 
7th of July i774t the 19th of June 1777, ^^^ ^^^^ ^^ 
October 1793, the 22d of May 1800, the 27th of 
July 1815, and the 17th of July 1823; the Jersey 
Code, tit. " Villes;*' and Basnage, cap. De Servitudes, 
art. 622, on the part of the respondents. 

Lushington (Dr.), and Wlgram^ for the Appellants. 
Busk (with whom was Pepys^ who could not attend 
at the hearing), for the Respondents. 

Mr. Justice */. Park : — I believe there is no differ- 
ence of opinion, amongst any of the Lords of the 
Council, upon this case. We think, that the order of 
the Royal Court of the 27th of April 1830, should be 
reversed, and that they should be directed to receive 
the remonstrance, for, according to their own show- 
ing, they appear to have acted improperly. 

The case comes before their Lordships in this way : — 
An order was made in the month of July 1 829, directing 
that certain streets in the parish of St. Helier should be 
paved, and that the pavement should be made under 
the direction of certain commissioners, who were '' to 
raise the costs of these works upon all the proprietors 
of houses and lands abutting upon the said streets, in 
proportion to the extent of the frontage of their houses 
and lands." That order appears not to have been 
made with the consent of the proprietors, but, on the 
contrary, it was made in their absence, and they, find- 
ing that it was about to be acted upon, presented a 
remonstrance to the Royal Court, dated the 27th of 
February 1830, by which they stated, that this order 
was highly prejudicial to them, and prayed that the 
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constable of tbe parisb^ and otber personsi wbo are isss. 
appointed commissioners, might be convened before ^^ ^^ 
the Royal Court, in order that the Act of the 9th July and others 
1829 niight be annulled, and that in the meantime LBBRcrotf 
there might be a temporary suspension of the execution ""** ^^^^ 
of that Act, until the remonstrants might be able to 
establish their ground of opposition, ^* or that such 
other relief might be granted to them as the court 
should deem fit" This remonstrance therefore prayed 
three things ; first, that the commissioners might be 
convened before the court, in order that the Act might 
be annulled ; secondly, that the execution of the Act 
might be suspended; and thirdly, that they should 
obtain such relief as the court might deem fit. 

The court did not accede to the prayer of this 
remonstrance, but it was agreed that there should be 
a temporary suspension of further proceedings upon 
the order of July 1829. Then they proceeded to deal 
with the remonstrance itself; and when the matter 
came before the court, three of the jurats were of 
opinion that the Act ought to be annulled in totOf 
three were of opinion it ought to be modified, and 
four were of opinion that the remonstrance ought not 
to be received at all. 

Now the effect of that was, that the majority of the 
court were of opinion, that the remonstrance ought to 
be received, and that the court should give some 
relief upon it, though they differed as to the relief to 
be given, and four were of opinion it ought not to be 
received at all; and the judgment the court pro- 
nounces, four being of opinion to reject and six to 
receive the remonstrance, is, that the remonstrance is 
not admissible ; and thus the opinion of the minority 
is made the judgment of the court. It is clear, there- 
VOL. ri. o 
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fore, upon their own showing, that the remonstrance 
ought to have been received, and ought to have been 
acted upon in some way ; and when they had pro^ 
ceeded to receive the remonstrance, and to act upon 
it, the first question the court ought to have put 
would have been, whether the order, which was ap- 
pealed against, should be annulled? Upon which 
six would have been of opinion it should, and four 
that it should not. But then a second question ought 
to have been put, whether the order should be mo- 
dified ; and upon that the majority would have be^i, 
in all probability, the other way. 

This is the state of the case upon the objection 
which has been raised on the face of the judgment 
itself; and upon this ground the case should be 
remitted to the Royal Court ; but inasmuch as this 
is stated to be a matter of considerable import- 
ance to the island of Jersey, we ought not to do so 
without intimating our opinion upon the validity of 
the order itself; and I believe I express the opinion 
of all their Lordships who are present, when I say, 
that the court had no power by the laws of the island 
to make such an order as this. 

The order is, that certain commissioners shall be 
appointed, who are to cause the pavement to be made 
in the streets therein named, and to raise the costs of 
the works upon all tl)e proprietors, in proportion to 
the extent of the frontage of their houses and lands. 
The question is, whether they had any power to do 
so by the laws of the island ? And in ascertaining 
what the laws of the island are, the first authority to 
be referred to is the written code of laws, which re- 
ceived the sanction of his Majesty in the year 177U 
So far as applies to this order, the written law de« 
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cl&res, that the proprietors of houses and lands in the 
town of St. Helier are bound to maintain and repair 
the pavement adjoining to or opposite their respective 
houses, at their own proper expense, except the 
market-place, which they are only to repair to the 
extent of twelve feet opposite their respective houses.* 
Now, admitting that the street in question is within 
the limits of the town of St Helier, and admitting, 
also, that this law obliges the persons who are the 
owners of the adjoining property not only to repair 
the existing pavement, but to make a new pavement 
where none has existed before ; still it appears to their 
Lordships that the court had no right to direct that 
law to be carried into effect in the way they have 
done; for instead of imposing, in the first instance, 
the duty to repair upon the inhabitants, it appoints 
commissioners to do the works themselves, and after«^ 
wards to tax the inhabitants. Certainly any one who 
read this law in conjunction with what immediately 
follows, which is, that ^* le conn6table ou centenier 
signifieront aux personnes n^gligens de r6parer le 
pavement, et en cas de ddsob^issance pourront 16ver 
sur les r^fractaires I'amend^ de soixante sods,"f would 
entertain no doubt but that what the law intended 
was, that each man should himself repair the pave- 
ment opposite his own property. 
That certainly is the construction which any person 
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* ** Les proprietaires des maisons et terrains dans la vilk de St. 
Hdier, sont tenus de maintenir, et entretenir les pavemens par 
moitie, chacun vis-^«vis de soi k leurs propres frais ; dans la place 
da Alarch^ les prdprietaires ne sont obliges d*entretenir le pave-* 
ment plus de douze pieds devant leurs maisons, &c. Le surplus 
tombe h, la charge du public." — Jersey Code, tit. ** Villes/' p. 324, 

t Ibid. p. 3«5. 
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reading this law would put upoH it. Their Lordships, 
however, do not mean to say, that if it were established 
by a long series of precedents that diis Act or pro^ 
vision of the Legislature had been carried into effect 
in a different way, they would not have given effect to 
that established usage ; but certainly it lies on those 
who maintain the existence of such a custom, which 
rather contravenes the written law, to make it out by 
very clear and distinct evidence. It does not, how« 
ever, appear to their Lordships that any such evidence 
has been produced. This mode of repairing the pave- 
ment opposite each person s own house might be carried 
into effect, either, first, by requiring each person to re- 
pair, according to his own will and pleasure, on pain of 
a fine ; or, secondly, under the direction of officers, who 
were to see that it was properly done ; or, thirdly, it 
might be done in the way in which it has been attempted 
to be done in this case,. by giving all the discretion 
to the officers, and afterwards taxing the inhabitants. 
Now, upon looking through the precedents which have 
been laid before us, it appears there are two or three 
in which the law is carried into effect in the first 
mode to which I have alluded, by orders directing the 
inhabitants to do the repairs ; there are others in which 
it is carried into effect in the second mode, bv orders 
to the inhabitants to do what is required on pain of a 
fine, but under the direction of certain persons who 
are to see it is properly done ; some are of an am- 
biguous character ; and there are three, but I think 
not more, in which there is a direction given that 
certain persons therein mentioned are to contract for 
the work, to see it done, and afterwards to reimburse 
themselves by levying the amount, in proportion to 
the frontage of their property on each of the inhabit- 
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ants ; but certainly these precedents are by no means 
sufficient in number to establish that to be the recoc;- 
DJsed well-known custom of the island of Jersey ; and 
though such a custom is perhaps capable of being 
reconciled with the written law, yet it is very difficult 
so to reconcile it. 

It appears to their Lordships therefore, that it has 
not been made out to their satisfaction that there is 
such a custom as is contended for, and therefore, in 
their opinion, the court below was not authorized to 
make the order in question, but the court should have 
confined itself to a direction to each inhabitant to 
repair opposite his own house, subject to a fine ; or it 
should have given directions to the commissioners 
merely to see it uniformly and properly done ; but it 
bad no power to make an order appointing special 
commissioners, and authorizing them to reimburse 
themselves in the way that has been done in this case. 
I believe the case has been as fully investigated as 
it could possibly have been by the industry and atten- 
tion of Mr. Busk, and we do not think that the re- 
spondent has suffered any loss by the absence of hb 
leading counsel. 

Looking at all the circumstances of the case, the 
Lords of the Councif here assembled will have no 
difficulty in advising His Majesty to reverse the order 
of the Royal Court of the 17th April 1830, and remit 
the case back for further consideration, accompanying 
it at the same time with our opinion, that it appears 
from the written laws of the island of Jersey that the 
court has no power to make such an order as that of 
the 29th of July 1829, ^g^^i^st which the remonstrance 
was presented. 
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ON APPEAL FROM GRENADA, 

Smith akd Others, Appellants in the first, and 
Respondents in the second Appeal. 

Tov. Ure and Others, Respondents in the first, and Ap- 

1833. 



* ^^- peUants in the second Appeal. 



l^apartnerin M ESS RS. Smith & Co. carried OH busincss as mer- 

a firm at Ure- ^ • i_ z-i 

nada, employs chants, under the firm of Leitch, Smith & Co., at 
TWas to Glasgow, and together with a Mr. Lindsay, (who was 
^o^tui^Twn^ ^^^ ^ partner in their Glasgow house,) under the firm 
tract, which of Guthrie & Rybum, at Grenada. Mr. Lindsay 
firm do, h^ was the only one of the partners in the house of 
lievingthe Guthrie & Rvbum who resided in Grenada, and in 

contract to o » i • -it 

have been en- the year 1817 he entered mto a contract with the 
behalf of the Spanish govcmment in South America, at that time 
Grenada firm, contesting: the Dossession of the Caraccas with the 

Theotherpart- J> ^ 1 . , .1 % 

ners in the Independents, for supplying them with arms and pro- 
wSetothcTt. visions, and he employed Messrs. Ure & Co., who 
Thoniasfirm ^g^e merchants in the island of St, Thomas, and 

to disclaim i»«ii n n ^-* ^ • a -n 

this contract. Correspondents of both the firms of Guthrie & Ry- 
Grenkda^'fiitn^ burn, and Leitch, Smith & Co. to procure the various 
^«^^We for articles he wanted to enable him to fulfil this contract, 
in respect of Directly, however, that Messrs. Leitch, Smith & Co. 

the contract 

made by the St. Thomas firm, previoosly to the day of tlieir receipt of the 

disclaimer, or subseqoently to it, in consequence of liabilities which they 



bad previously iacarrsd^ and Chat the Grenada firm were entitled to credit 

ail payments made in respect of the contract pi 
sequently to it if specifically made in respect of the account then due, and 



for the balance of all payments made generally in respect of the contract 
subsequently to that day, after satisfyini; the amount due to the Su Thomas 
house by L. alone. 

An account current kept by the St. Thomas house of all their transac- 
tions with the Grenada bouse, both prior to and after the disclaimer of the 
contract, held not to be evidence of specific appropriation by them of the 
sums they had received. 
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.were informed that this contract had been entered isss. 
into, they wrote a letter to Messrs. Ure & Co, at g^^^^^^^* 
St. Thomas, to disclaim all connexion with it, both 
for themselves and Guthrie 8c Ryburn. Their letter 
appeared in the course of the proceedings to have 
been received at St Thomas on the 21st of May 
1817. On the first of the following month, Leitch, 
Smith & Co« sent Robert Brady, one of the clerlai 
of Guthrie & Ryburn^ to inform Mr. Lindsay of their 
determination to dissolve the partnership, and this in* 
formation was communicated to Mr. Lindsay at the 
house of one of the partners of Ure & Co. at St 
Thomas, where he was then staying. 

Ure & Co., notwithstanding the letter sent to them 

from Leitch, Smith & Co., continued to furnish various 

articles, in order to enable Mr. Lindsay to fulfil the 

Spanish contract, and in an account they furnished to 

Guthrie & Ryburn, they charged them with the 

amount of all the supplies they had furnished towards 

this contract, both before and after the 21st of May 

1818. Smith & Co., who on the dissolution of the 

partnership with Lindsay, which appears to have been 

finally dissolved on the 30th of June 1818, were the 

only remaining partners in the house of Guthrie 

& Ryburn^ refused to pay these charges, and Ure Sc 

Co. consequently brought an action in the Supreme 

Court at Grenada against all the partners in the house 

of Smith & Co., and also against Lindsay, to recover 

the balance of their account. Smith & Co. filed, on 

the 15th of May 1819, a bill in the Court of Chancery 

in Grenada, stating that the Spanish contract was the 

private and separate concern of Lindsay alone, and 

was well known by Ure & Co. to have been so when 

they furnished the supplies towards it, and praying 

04 
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1833. for an account, and an injunction to stay the action. 
Smith V Ur* '^^^ injunction was obtained on the 28th of the same 

month, but it was not extended to stay trial. The action 
was accordingly tried in June 1819, and Ure k Co. 
recovered damages 20,109 dollars, which is equal to 
9,049 /. 1 ^. currency of the island. 

In October 1819, William Ure, the only resident 
-partner in the West Indies of the house of Ure & Co., 
put in his answer, in which he denied that he had 
-ever been informed that the Spanish contract had been 
entered into by Lindsay on his own individual account, 
but, on the contrary, asserted that he had been told by 
Lindsay that it had been entered into by him for the 
benefit of the house of Guthrie & Rybum, and that 
although he knew it was entered into by Lindsay in his 
own name only, yet that was Lindsay's usual mode of 
conducting business for the house of Guthrie & Ryburn 
when out of Grenada ; that none of the partners of 
the house of Ure & Co. were in St. Thomas when the 
letter from Smith & Co. disavowing that contract 
•arrived, but the letter was received by their agent, and 
that at the time of its receipt, very nearly if not all 
:the goods necessary for the completion of the con* 
tract had been purchased ; and that if they had not 
been sent to the Spanish Main, the house of Guthrie 
& Rybum, or whoever was interested in the contract, 
would have been considerable sufferers, because the 
Spanish government would not in that case have paid 
for the goods already supplied. In a schedule to this 
answer he set out all the correspondence that had taken 
•place with regard to the Spanish contract, in many of 
the letters, in which it was called Mr. Lindsay's contract; 
and in another schedule, marked (B.), he set out the 
accounts between Ure & Co. and Guthrie & Rybum 
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from the 26th of November 1817, when a balance had 
been struck between the houses, and Ure & Co. were , 
foDnd to be indebted to Ryburn & Guthrie 3,677 dol- 
lars 23 ceotii, to the 1 5th of December 1 8 1 S ; whea 
according to this account, which included all advances 
and receipts by Ure & Co. on account of the Spanish 
coDtract, both before and after the 2ist May 1817, 
the balance in favour of Ure & Co. was 26, 1 85 dollars 
98 cents. This sum in the currency of the island would 
amount to about 11,783/. 14s. 2d. In April 1820, 
the other partners in the house of Ure & Co. put in 
their answers, in which they denied that tliey had any 
personal knowledge of the transactions in question, 
and referred to the answer of William Ure for informa- 
tion respecting them. 

On the 30th November 1820 the Chancellor of 
Grenada dissolved the injunction, but his order for 
that purpose was reversed on appeal to the Privy 
Council, on the 16th of July 1827, and the money 
recovered by the verdict was ordered to be paid into 
court, wtiich was accordingly done. On the 28th of 
October 1828 the cause came on for a hearing in the 
court below on bill and answers, to which no replica- 
tioa had been filed, and a decree was made that " the 
whole of the partners of the firm of Guthrie & Ryburn 
nere liable to the defendants, Ure & Co., for all ad- 
vances made to them at the request of John Lindsay, 
their partner, up to the period that Ure & Co. received 
house of Leitch & Smith 
er responsible for Lindsay's 
larticipation in. his contract 
ent ; and accordingly, that 
Master to take an account 
lefendaDts to the complain- 
t of the balance due to the 
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1833. complainants and Lindsay on the 26th November 

Smith v.Ujtx. ^^'7» ^^^ ^^^^ ^^ yfh2Lt was due from the defendants 

to the complainants and Lindsay for money received 
by the defendants to the use of the complainants and 
Lindsay subsequently to the 26th of November 1817, 
and also of what was due from the complainants and 
Lindsay to the defendants, Ure & Co., for goods sold 
and money laid out and expended for and lent to and 
received by the complainants and John Lindsay." From 
this decree Smith &Co. appealed to the King in Council. 
The Master to whom the case was referred pro- 
ceeded, before the appeal was brought to a hearing, 
to take the accounts directed by the decree, and on 
the 25th of March 1 829 he made his report, by which 
he found that on the 21st of May 1818 a balance of 
19>555 i* 1 ^« 3 id. currency was due from the com- 
plainants (Smith & Co.) and Lindsay to Ure Sc Co. 
To this report Smith & Co. took exceptions, and they 
were argued before the Chancellor of Grenada, who, 
on the 9th of May 1829, ^^^^ ^^ order referring 
back the accounts to the Master, and directing him to 
take them down to the latest date of all transactions 
between the parties. From this order Ure & Co. ap- 
pealed to the King in Council. 

Pemberton (K. C.) and Burge, for Smith & Co., 
Appellants in the first, and Respondents in the 
second Appeal. 

The Attomey-generiU (Sir William Home) and Kin^ 
dersloff for Ure & Co., Respondents in the first, 
and Appellants in the second Appeal. 

On the first appeal. 
It was argued for the appellants, Smith & Co., 
that the letters set out in the appendix to William 
Ure's answer clearly showed that the Spanish con- 
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tract was entered into by Landsay on his own in- 1833. 
dividual account and responsibility ; and that even, ^ ^ ^ 
independently of these letters, it must be presumed 
to have been so entered into by him, as it was 
not referable to the business of the partnership, {ex 
forte Agace*^ and was contrary to law, as at the 
time the supplying of either of the two contending 
parties on the Spanish Main with arms was for- 
bidden by the proclamations of the governors through- 
out the British West Indies. Although no replica- 
tion was filed, yet the answer could' only be taken 
as true so far as it did not contradict itself, and 
that the assertions of William Ure of his belief that 
the contract was entered into for the benefit of the 
partnership of Guthrie & Ryburn, were clearly contra- 
dicted by the letters which he filed in his schedule^ 
and which therefore formed part of his answer. It was 
the practice of courts of equity to relieve against the 
effect of verdicts at law, when evidence such as these 
letters was for the first time discovered in the answer 
in equity after the trial at law, and could not have been 
procured so as to be produced upon it; Countess of 
Gainsborough v. Gifford'\j Hankey v* Vernon ^^ 
0'Co9mor v. Spaight \ ; and such ought to have been 
the decree of the court below in this case. 

On the part of the respondents,- Ure & Co., it was 
contended, that the answer not having been replied to, 
all the allegations in it, by the well-known rule of 
courts of equity, must be taken as true ; that the letters 
were not contradictory to the allegations in William 
lire's answer, and that the expressions relied upon by 
the other side were all explained by the practice of 
Lindsay to use his own name in all contracts he entered 

• a Cox, 31a. t 3 P. Wms. 434. 

t 2 Cox, It. § 1 Scho. & Lefi 305. 
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1833. into for the house of Guthrie & Ryburn when he was 

Sm VTu* ^"^ ^^ ^^^^ island of Grenada ; that the question of 

whether the contract was entered into for the benefit 
of the partnership or not, had been decided by the 
jury on the trial, and the legality or illegality of it, even 
if there was anything in the point, was not put in issue 
by the form of the suit 

On the second appeal, 
It was argued for the appellants, Ure & Co., that 
it was inconsistent both with the decree of the 28th 
of October 1828, and the case made by Smith & Co. 
to give them any benefit from a contract which they 
had repudiated, after the time when by their renun- 
ciation of it their liability in respect of it had ceased, 
and that the returns received by Ure & Co. were refer- 
able to the whole of their transactions with regard to this 
contract, and therefore the order made upon the ex* 
ceptions was unjust, as it gave Smith & Co. the benefit 
of all the returns, whilst their liability in respect to the 
advances was limited by the previous decree to the 
time at which Ure & Co. had received notice from 
them that they would be no longer responsible for 
Lindsay's acts. 

On the part of the respondents. Smith & Co., it was 
contended, that if they were to be considered as 
parties to the contract, in respect of the advances made 
by Ure & Co. up to the time that they gave notice, 
they would be no longer responsible for Lindsay's 
acts, they must also be considered as parties to it for 
the purpose of participating in the returns received by 
Ure & Co. in consequence of those advances, and that 
at any rate they ought only to be charged with so much 
.of the sums with which they would be debited in 
consequence of the declaration in the decree of the 
2Sth of October of their liability up to the period of 
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Ui^ir renunciatioQ of the contract, as were not satisfied 1833. 
by the subsequent receipts of Ure & Co., which, 
according to the account in the Schedule (B.) to Ure's 
answer, were very considerable. In an account, the 
first item on the credit side is always held to be appro- 
priated to the discharge of the first item on the debit 
side, and the appropriation is made by setting the two 
items against each other. Clayton*s case*. 

[Farke, J.: — I take the principle of Claytons 
case to be, that the keeping of a current account 
is presumptive evidence of appropriation, but here 
you rejected the account current between the houses 
when you repudiated the contract.] — They con- 
tinued the account, notwithstanding our repudiation of 
the contract, and have set it out so in the schedule to 
their answer.— [Pflrr Are, J.:-'— They only appropriated 
on the faith of your continuing the account; if you 
refused to do so, they have a right to say, We will not 
80 appropriate the items.] 

The Vice-Chancellor: 

In this case it is impossible to read the letters 
which are set forth in the answers of the defend- 
ants below without entertaining a considerable sus- 
picion upon the case as it is represented by Ure & 
Co. ; but it appears to their Lordships that the plain- 
tiffs below did not take the right course. The action 
was brought in the month of March 1819, and the 
plaintiffs in equity filed their bill on the 12th of May 
in the same year. On the 2gth of May 1819 they 
obtained an injunction, which was to stay all proceed- 
ings except the trial. The order which they should 
have asked for should have been an order to have staid 

* 1 Mer. 608. 
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1833. the triali for until the answer had come in and the 
Smith v.UtE. documents were discovered, it was pretty evident there 

could not be a fair and satisfactory trial of the point 
' in dispute between the parties. In the month of June 
the action was tried, and on the 30th of October the 
answer of William Ure was put in, and his answer 
was never replied to, and it is unquestionable that the 
defendants thereby obtained the benefit of having taken 
for true all the statements that were contained in their 
answer, except so far as they might be checked or 
modified by the documents which were set forth in the 
schedule. It appears that after the answer had been 
filed, in the following year an order was made dissolv* 
ing the injunction, and from that order there was an 
appeal to the Privy Council, and the order was 
reversed, and the cause was brought on for hearing on 
the 2Sth of October 1828, the answer never having 
been replied to. 

Now. when the case came before the Chancellor of 
Grenada, he thought that, taking into consideration 
what had taken place on the trial, and what appeared 
on the face of William Ure's answer, he could not 
affect the current transaction otherwise than by saying, 
as he has said in his decree, that the whole of the 
partners of Guthrie and Rybum were liable to the 
defendants, Ure & Co., for all advances made by them 
at the request of Lindsay, their partner, up to the 
period when Ure & Co. received notice from the Glas- 
gow house of Leitch & Smith, that they would no 
longer be responsible for Lindsay's acts, and disavowed 
any participation in his contract with the Spanish 
government 

Questions were put by their Lordships upon the 
hearing of this appeal, and answered so as to show 
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that at the present time Mr. Thompson, who was the 1833. 
derk of Ure & Co. at St. Thomas's, is dead, and that ^ *!!TTu- 
Mr. Lindsay, who was the partner of Guthrie & Ry* 
bam that had entered into these transactions with 
Ure & Co.| is also dead ; so that it does not appear, 
at this present time, that any fair approximation can 
be made to the truth by directing any new trial, or 
any further inquiry into the matter. The lapse of 
time, and the death of these two material parties, 
makes it impossible, in the consideration of their 
Lordships, to vary the decree, so far as that decree 
has established the liability of Leitch & Smith up to 
the time when the letter was received which they 
wrote on the 4th of April, disavowing any participa- 
tion in the Spanish contract The consequence there* 
fore is, that though their Lordships will not reverse 
the decree, they think at the same time that the cor- 
respondence and some other circumstances did afford 
such a fair ground for suspicion, that, although they 
affirm the decree, they do not affirm it with costs. 

The effect of that decree, however, is to introduce 
a new character into the account which was kept 
between Ure & Co. and Smith & Co. It appears upon 
the answer of William Ure, which was filed in October 
1819, that an account had been transmitted, which is 
set forth in Schedule (B.) of his answer. The Master, it 
seems, made his report, and so understood the matter 
as to fancy he was taking the account correctly when 
be took it only up to the 21st May 181 8. 

I must here observe, that compltiint was made of 
the original decree, because, as it was said, there was 
a looseness of expression in the Chancellor's phrasei 
as to the period when Ure & Co. received the notice ; 
but it does not appear that there was any substantial 
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1833. question arising in that respect, as the appellants them'* 

Smitb v!unB. ®^'^^ ^^d taken for granted the 2i8t of May was the 

day on which the notice arrived ; and it appears hy 
the statement now in proof, that the packet itself had 
arrived at Barbadoes or one of the Windward Islands 
on the 20th, and therefore it was reasonable to suppose 
the letter arrived at St. Thomas's on the 2 1 st ; and in 
point of fact it had been assumed by all parties that 
was the day. The Master having made his report of 
the dealings and transactions up to the 2ist May, 
a number of exceptions were taken by Smith & Co. to 
the mode of taking the account. 

Now it is pretty obvious, upon looking at the ex- 
ceptions, that they do not very accurately express what 
the rights of Smith & Co. and Ure & Co. had been 
with respect to the taking of the account, modified as 
the account must be by the particular decree which 
was made by the Chancellor of Grenada ; and their 
Lordships are of opinion that what seems to be con- 
tended for by Smith & Co., namely, that the account 
should be taken down to the very latest period of all 
transactions, so as in effect to give to Smith & Co. 
the benefit of all payments which were made to 
Ure & Co. in liquidation of the balance which would 
appear to have been due by Smith & Co. on the 2ist 
of May i8i8, is not consistent with the truth of the 
case ; because, as the decree stands, in consequence of 
the disavowal that Smith & Co. made of the transac- 
tion, they themselves have in effect falsified the ac- 
count; and the consequence therefore is, that up to 
the 2 1st May i8i8 the account may very well stand, 
but after the 2ist May i8i8 their Lordships think 
that Smith & Co. are not entitled to have passed to their 
credit every thing that was paid to Ure & Co., but that 
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from the 2 1st of May 1 8 1 8 the account must be divided, 1333. 
and that Ure & Co. will be entitled to have credit as 
against Lindsay for all payments that appear to have 
been made in respect of transactions between them- 
selves and Lindsay, and that Smith & Co. can only be 
entitled to the benefit of such payments as, after the 
21st of May 1818, shall appear to have been appro- 
priated by Lindsay to the satisfaction of the balance 
chat was due to Smith & Co. ; and if, on the taking of 
the account, it shall appear, that after satisfying any 
balance that might be due from Lindsay to Ure & Co. 
there would be a surplus in the hands of Ure & Co., 
that surplus ought to be applicable to liquidate, the 
balance that was due by Smith & Co. on the 21st of 
May 1818. And their Lordships have thought it right, 
inasmuch as the quarrel between the parties upon the 
exceptions seems only to be upon the mode of taking 
the account, to recommend to His Majesty, that the 
order which shall be made shall specifically embrace 
the directions as to the mode of taking the account ; 
and their Lordships intend humbly to advise His Ma- 
jesty to order and direct, that the appeal of Smith & 
others be dismissed, and the decree of the 28th of 
October 1828, therein complained of, be confirmed, 
without costs. With respect to the appeal of William 
Ure & others from the order of the 9th of May 1829 
upon the exceptions, it must be declared that the ex- 
ceptions are not in all respects accurately expressed,and 
therefore ought not to be allowed generally ; and the 
order, so far as it allows the exceptions generally, and 
merely refers it back to the Master to take the accounts 
between the parties to the latest date of all transactions 
between them, must be varied, by referring it back to 
the Master upon the exceptions to review his report, 

VOL. II. p 
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1833. and to take the account between Guthrie & Rybum 
^ * "^ and Ure & Co. to the latest date of all transactions 

Smiths. Ure. ^ • i • i tt ^^ 

between them ; and in taking these accounts, Ure & Co* 
are to have credit, not only for all advances made and 
goods purchased for Guthrie & Rybum, with reference 
to the Spanish contract, up to and inclusive of the 
2 1st of May i8i8, but also for advances or payments 
made for Guthrie & Rybum after the 2 1 st of May 1 8 1 8, 
in pursuance of liabilities contracted by Ure & Co. on 
the credit of Guthrie & Ryburn with third persons, 
on or before the 21 st of May 1818, with reference to 
the Spanish contract; and in like manner Guthrie & 
Rybum are to have credit for all consignments, re^ 
mittances, and payments made to Ure & Co., with 
reference to that contract, up to and inclusive of the 
2 1 st of May 1818, and for all consignments, reipittances, 
and payments received by Ure & Co. after that day 
in payment of the amount due to them from Guthrie 
& Ryburn, in respect of the advances and payments so 
made by Ure & Co. as aforesaid ; but the account set 
forth in the Schedule (B*) to the answer of William 
Ure is not to be taken as evidence of a specific appro- 
priation ; and Guthrie & Ryburn are also to havn 
credit for the balance of all consignments, remittances 
and payments received by Ure & Co. after the 21st of 
May 1818, in payment generally of the advuices by 
the^ on account of the Spanish contract, after satisfy- 
ing the amount due to them from Lindsay alone for 
advances made on that account ; and this order made 
in the appeal of William Ure & Co. is also made with- 
out costs. That there may be no doubt about what 
the order will be, their Lordships will direct that co- 
pies shall be given out to both parties. 
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BY PETITION, FROM GUERNSEY. 
In re Carbe William Tupp£it» John De Lancey, 

and Others. January isi, 

1834. 

1 HIS was a petition by seven of the parishioners Leave to ap- 
of St. Peter Port, for leave to appeal against a de- S^sillinf a 
cision of the Royal Court of Guernsey, of the 23d ?^^ confirm- 

-- , • ^''K ^ rate for 

February 1833, confirming a rate on their real and ihe relief of 
personal property for the relief of the poor of that grontedto 
parish. The petitioners stated that their petition to rate-payers, 

" the assetft- 

the Royal Court for leave to appeal bad been re- mentsou 
fused, because by the terms of the Order in Council, JJ^teiy anT^i- 
of the I3ih of May 1823, it is provided, "That ap- lectiveiy, were 
peals to His Majesty in Council shall be confined to sum fixed by 
cases where the object in dispute, if real property, coundi^^u- 
amounts to the value of 10/. sterling per annum, or, lating appeals 
if personal^ of 200 /. sterling.'^ The assessments on i^i^. ^ 
the petitibaers varied from 13^; 17^. 6d. to 40/. 
The sum total assessed on all die seven petitioners 
only amounted to 16^ l. 18^. 9^. The Royal Court 
put' in an answer* to this petition, signed by their 
bailiff. They denied that the leave to appeal was re- 
fused on account of the Order in Council of the 1 3th 
of May 1 823, although it had beep cited, as well as 

* Whenever the Royal Courts of Guernsey and Jersey refuse to 
grant permission to a party to appeal, and a petition for that pur- 
pose b presented to the King in Council, a letter is sent to them from 
the Council Office desiring them to state the reasons of their refusal, 
to which, as in the present case, they return answers signed by their 
bailifls. This practice does not extend to petitions for leave to 
appeal from the courts of any other of his Majesty's dominions. 

P 2 
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1834. anotber Order in Council of the 28th of August 1580, 
"^T" ' which provides, " that it shall not be lawful to appeal 
TuppsR. in any cause criminal or of correction, nor from the 
execution of any order taken in their Court of Chief 
Pleas nor in Cries of Haro ;*' and these Orders were 
sufficient to have justified the refusal ; but that they 
had refused it not for these grounds only, but for other 
reasons arising from the case itself. They then com- 
mented at considerable length on the merits of the 
case of the petitioners, and the authorities cited by 
them in their petition. 

fVigram^ for the Petitioners : — 

The principal question is, whether the Board will grant 
us liberty to appeal when the sums in question are both 
separately and collectively less than that fixed by the 
Order of Council of the 13th of May 1823. This 
Order does not take away His Majesty's power of grant- 
ing appeals in cases not provided for by it ; and surely 
this is a case which requires the exercise of that pre- 
rogative, where the question afiects the rights of the 
whole parish. Should, indeed, the Council not advise 
His Majesty to grant appeals in cases of this kind, the 
consequences will be that the courts in Guernsey may, 
without check or restriction, impose taxes to any 
amount under lo /. (which is the lowest sum for which 
by the Orders of Council an appeal is allowed,) oa 
every individual of a population of 25,000 inhabitants. 

The Committee granted the prayer of the petition. 
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ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF BENGAL. 

Raja Haimun Chull Sing • - - Appellant. 

and 

-^ Jan. 1st, ad 

KooMER GuNSHEAM SiNO - - - - Respondent* &4th 

1834. 

Rajah KOOSUL sing, the zemindar of Rohroh, ^n adoption 

' ' by a widow 

in the province of Bareilly, died in the year 1775. He after her hus- 
left no issue male living at his decease, and two only without any' 
of his wives survived him ; of whom the elder, Ranee auii>ont;r from 
Chunder Bunse, died shortly after the British Govern- in the zniah 
ment had taken possession of Rohroh amongst the pro^j^^es'"^ 
other districts which were ceded by the Nabob of Oude *^®^,!4 ^^^^ '**• 
by the treaty of the loth of November 1801 ; the Oude, in 1801. 
younger. Ranee Budhorum, was the principal defendant jy^^i^ ^y^^ 
in the original suit. The appellant was one of the pep<i®nc;rora 
grandsons of the deceased Rajah's brother, and he was bv a person 
bom about two years after the Rajah's death ; he ^^Jl^f ","" 
claimed the zemindary as the Rajah's adopted son, by against a wi- 
virtue of an adoption by his widow, the Ranee Chun- widow dies, 
der Bunse, about 10 years after the Rajah's death. At Son?sTmdT" 
that time, the appellant was bis natural father's eldest for her heirs to 
son; and his only brother died shortly afterwards, tend the suit, 
The first triennial settlement with the British Govern- ""^Jj^eciaim. 

ant 18 put in 

ment on their taking possession of the country was possession of 

the property in 
dispute by the 
collector. The Court of Sudder Dewanny Adawlut decide that the claimant 
has nut made out his title, and direct the collector to pot in posses>ion of 
the property another person who had come in under the proclamation, but 
proouced no evidence of his title. Held, that the latter part of the decree 
must be reversed. 

P3 
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1 834. made with the appellant as zemindar of Rohroh ; the 
^ ^Z^ ' second, in 1806, was made with the Ranee Budho- 
Chull Sing rum, who shortly afterwards brought an action against 
Koo^MEB ^^^ appellant for the proceeds of the zemindary during 
GuNSHEAM iJie preceding three years, which she alleged he had 
merely received as her agent. This action, the pro- 
ceedings in which are reported in Macnaghten'j 
cases *, was finally decided in favour of the appellant 
by the Sudder Dewanny Adawlut, -on the ground that 
although the evidence of the settlement having been 
made in the appellant's name would not have set aside 
any engagement with the Ranee for the profits of the 
zemindary, yet that she had fiuled to produce 'safficient 
evidence of any such engagement 
Institation of The sttit, from die ultimate decision in which the 
vJiVii^Co^'iT pjf^fi^rt case was an appeal, was oommeaced by a 
ofBaremj plaint filed by the appellant, ^m the 2sd December 

agaiDst KaDce rr ^ 

Budbomm. 1810, against the Ranee Budhorum and one Chunder 

Sing, in the Provincial Court of Bareflly. The Ranee 
put in an answer, and the other defendant dischumed 
all interest, except as an under tenant Evidence wa» 
then gone into on both sides. The i^peHant proved 
his adoption, and a settlement with him as zemindar 
for part of the zemindary by Ae Nabob's government 
for the Fusly year 1189, a. d. 1783. He also proved 
his occupation of it for many years previously to the 
cession to the British of the district. The witnesses 
on the part of the Ranee deposed, that she and Ranee 
Chunder Bunse had always been the actual proprieton 
of the zemindary ; that the appellant had only occupied 
it as their karinda or steward, with a yearly allow- 
ance of 50 rupees for himself and 25 for his wife ; 

* Ranee Bhudoruin v. HemoDcbol Sngfai itl Macnaghten, 59k 
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and that after the death of Chunder Banse she had, issi. 
bom her private funds, paid to Government 7,300 R^j^HAiiiuir 
mpees on account of it. The Provincial Court, after ChullSino 
taking the opinion of the pundit of the Zillah Court Koomer 
of Etawa, in which Rohroh is situate, (the pundit ^^^f^^.^** 
attached to their own court being absent at the time) opinion of 
00 several questions, the principal of which were, ^U^court.^*** 
whether the two widows or either of them could adopt 
a soil, to which his answer was, that they could not 
do so, unless it was done by the directions of their 
hasband, or with the consent of their relations ; and 
whether their adoption of the only son of his father 
(as the appellant was) could be valid, to which his 
taswer was, that the fiaither and mother in such a case 
would be prohibited from bestowing him and the 
Ranee from taking him ; yet nevertheless, that if he was 
so bestowed and taken in violation of the Shasters, he 
would be an adopted son, but the consent of the re- 
maining relations must have been first obtained, for 
hy the institutions of the Shasters a woman is deprived 
of all authority to act from her own inclination. On Decreeof Pro- 

vmciftl Court. 

the 12th of April 1813 the Provincial Court dismissed 
the appellant's claim with costs, on the grounds, — 
1st, that as no directions or advice were proved to have 
been given to Chunder Bunse by her relations to 
adopt the appellant, — he wtis not proved to have been 
tdopted agreeably to the forms required by the 
Shaisters ; 2dly, that if he had been really adopted he 
myuld have obtained possession of the whole raj left 
by Koosul Sing, because a raj is not subject to parti- 
tion, whereas, in truth, he only occupied part of it, 
the Rohroh Talooka, which, according to some of the 
witnesses, he did only in the quality of a karinda. 
The appellant appealed from this decree to the su^lder Adaw- 

p 4 lut. 
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1834.. Sudder Dewanny Adawlut That court directed the 

-, ^^T^^ ' opinions of the pundits attached to their own court, 

Cbull Simg and also of the pundit of the Provincial Court oi 

KooMEA Bareilly to be taken on two questions ; ist, Whether if 

GuNSHEAM a Hindoo of the Rajpoot tribe give his only or eldest 

Questions to ^^ ^ ^"X ^^ ^^ relations, or their widows, for the 
the Pundits by purposc of adoption, such an adoption would be valid 
Adawlut. sind legal by the Shasters in force at Zillah Etawa Soo- 

bah Agra ; and whether a son so adopted would be 
heir to the property of the adopting party, and of the 
husband of the widow adopting him or not 2dly, If, 
agreeably to the appellant's statement, Ranee Chunder 
Bunse adopted him without having received direc- 
tions from her husband so to do, though acting under 
the directions of his relations, and subscribed to all 
the forms laid down for adoption, is this adoption 
agreeably to the Shasters in force in Zillah Etawa 
valid and legal or not; and is the appellant, although 
the Ranee Budhorum, the younger widow, Lai Khai- 
mun Sing, the appellant's father, and the sons of 
Khulick Sing, the second son of the brother of Koosul 
Sing, are alive, the rightful proprietor of the raj and 
zemindary left behind by Koosul Sing or not. They 
also directed the opinions of the pundits and decree 
in a case of Rubb Lai, which involved the same points, 
as the present case, and in any other cases of a simi- 
lar nature determined by the Provincial Court, to be 
transmitted to them. 
Opinion of The answcr of the pundit of the Provincial Court of 

finScourt" Bareilly to the questions of the Sudder Adawlut was, 
of Bareilly. that there were two kinds of adoption, the Kevala and 

the Dwayamooshyayana. By the first, the adopted son 
becomes the son of the adopted father only, and thus 
becomes unqualified to ofier oblations to the manes of 
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his natural pareDts, or to share in tbeir property ; and ig34, 
that if any person bestows his only son tinder this '^ — "" — ' 
form of adoption, it would not be recognised by the Chull Sino 
Shasters j' but under the Dwayamooshyayana form, koomeb 
the adopted child remained the child of his natural, Ocmsheam' 
as well as his adopting parents ; and that an adoption 
of an eldest son, or only son, in this form, would be 
permitted by the Shasters. The conclusion he drew 
was, that the adoption of the appellant in the Dway- 
amooshyayana form by the Ranee Chunder Bunse, 
under the advice of her husband's relations, was 
strictly legal ; and that by virtue of this adoption, he 
had a clear right to the raj and zemindary of Koosul 
Siug. He cited in this opinion no particular texts or 
authorities, but stated that he had written it after con* 
suiting the Mitacshara and Vyavahara Mayooka, in 
force over the Zillah Etawa. The answer of the Opinion of 
pundits of the Sudder Dewanny Adawlut was, that if Sudde!^Adair. 
a Hindoo has an only or many sons, and bestows^ his '"'- 
only or his eldest son upon any of his relations, or 
their widows, to adopt, unless it be in the Dwaya- 
mooshyayana form, such an adoption is void and ille- 
gal, according to the law laid down in the Mitacshara 
and Dattaka Mimamsa, in force in the Zillah Etawa ; 
and they cited they following texts in corroboration of 
tills opinion. ^^ It is unlawful to bestow or accept of 
an only son." — Buchun of Vdsishta Moony.* ** Should 
any person have an only son, he shall not bestow him 
upon any person." — Buchun of Soonaka Moony ^ in the 
Grantha of the Dattaka Mimamsa.f '^ The prohibition 

* Mitacshara, cap. i. s. ii, par. ii ; and Colebrooke Dig. vol. iii. 
cap. lOy s. 8, V. 373. 
f S. 4, V. 3, Sutherland's Translation, p. 62. 
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laid up<Mi a father to sell or bestow his son applies to 
that person who has an only son.'' — DattakaMimamsa^. 
^' If a person has many children, it shall be unlawful 
fo him to bestow his eldest son upon any one ; be- 
cause the &tber, at the birth of the eldest son, is oaUed 
a person possessing a child, and that son has a pre* 
ference in the performing of the duties to his father." 
— ^^Mitacshara f* Upon the second question they an- 
swered, that the adoption of the appellant, whether 
his father had an only, or greater number of sons, 
was invalid; because a widow is not at liberty to 
adopt a son without the express directions of her huS'- 
band ; and that the appelant, in consequence, had no 
right to the raj and zemindary« In support of thb 
opinion, they cited the Dattaka Mimamsa^ : *' It is 
prohibited to a woman to give or accept of a son for 
adoption, unless acting under the express directions of 
ber busband ;" and the expktnation of the writer of 
that treatise, that the word ^* woman" means equally a 
wife and a widow, bodi of whom are under authorityt 
the one of ber husband, the other of her husband's 
rdations ; and that no such words as '* et cetera " being 
added to the word *^ hosband," a widow can act under 
the directions of her husband alone. 

In addition to these opinions, the Sudder Adawlut 
received from the Provincial Court the proceedings in 
the case of Rnbb I a1, which they had required, and in 
another ease of Shumshere MuU. As far as these 
cases resembled the present, the opinions of the pun« 
dits in both of them coincided with those of the Ad«w«^ 

* Ibid. V. 8, Sutherland, p. 6. 

t Cap. 1, 8. 11, par. is ; but the text in the translation by Mn 
Colebrooke differs slightly from this version. 
X S. 1, v» 15, i6, 17 and 18 ; Sutherland, p. 6. 
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iut Coart ; and they also inspected their own proceed- 1 834. 
logs and the pundit's opinions in the case of Bjgah ^~^ ' 
Shmishere MuU v. Ranee Dilraj Kovmur^ reported in CbullSiiio 
2d Macnaghten, 1 69, which proceeded almost cotem* koov br 
poraneously with this cause. The appellant ako put Govshbait 
in two precedents of proceedings in the City Court of precedents of 
Benares in a case of a similar nature, where, however, cues decided 
the opinion of the pundit was, that on adoption by o^Beim." 
a widow, the consent of her father, and, if she lad no 
father, the consent of her husband's relations, was 
necessary ; but that she "might, in a case of deslatntion, 
adopt without any consent, and the adoption would be 
valid ; but he cited no texts in support of this opinion. 

Before, however, the court gave judgment, the DeaUiof 
Ranee Budhonim died ; and on the 4th of March rum, and pro- 
1816, it directed a proclamation to be made for her k'™'*'*"^ 

' -^ her successors 

successors to come in to defend the cause. Two per* to come in to 
sons came forward in obedience to this prodajiiatioB« s^t. 
the respondent Gunsheam Sing, who claimed the ze- 
mittdaTy as son of Koosnl Sing by a Gnndaipa omrrtage 
with a seventh wife, and Ruttun Sing, who daimod 
it as the grandson of Koosnl Sing by his daughler 
by the Ranee Chunder Bunse. No evidence was 
entered into by the respondent or Ruttun Sing in 
support of their claims. On the 14th of July 18 17^ Order of Sud' 
an order was made by the Sudder Dewanny Adawhit, confinrnng" 
" that there was no reason to reverse the decree of ^JJ ckmrT 
the Provincial Court ; that the adoption pleaded by 
the appdlant to have taken place by the Ranees 
Chunder Bunse and Budhorum, after their husband's 
deadly and without his directions, was invalid and 
illegal by the Shasters; that his occupancy of the 
knds in contest without let or molestation had not been 
proved, so that the court should, according to Regu-' 
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lation 11, s. i8, of 1803, confirm him therein, and 
reject the claims of others, for he appeared to have 
occupied for three years only, for which the settlement 
was made with him at the desire of the Ranee fiud- 
horum." Before, however, final orders were issued as 
to the claims of the respondent and Ruttun Sing, the 
opinion of the pundits of the court was directed to 
be taken on their claims. The opinion of the pundits 
was in favour of the claim of the respondent, as a 
Gundarpa marriage is valid amongst the Kshattryas, to 
which tribe the parties in the suit belonged. 

On the 1 2th of August 1817, the final decree of the 
Sudder Adawlut was made, which, for the reasons 
given in the order of the 14th of July 1817, confirmed 
the judgment of the Provincial Court of Bareilly, and, 
after reciting the opinion of the pundits, ordered that 
the landed property in dispute should, in right of suc- 
cession, descend to the respondent 

From this decree, the appellant petitioned the court 
below for leave to appeal, particularly insisting upon 
the fact that no proof whatever had been adduced by 
the respondent of the alleged Gundarpa marriage. 
During the proceedings before an appeal was allowed, 
a return was made to the court from the collector's 
office of the Zillah Etawa, stating that the first settle- 
ment after the occupation of the territory by the Bri- 
tish was made with the appellant, as a zemindar by 
right of succession, and under a pottah from the Nabob's 
government ; that at the second he failed to attend, 
and it was made with the Ranee Budhorum, as was 
also the third; that the fourth, on the 11th of Ja- 
nuary 1815, was made on account of the disputes be- 
tween the parties with the farmers, and the Malikhana 
rights divided between the appellant and the Ranee, 
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who having died within a month after its conclusion, i854. 
the fifth settlement was entered into on the 28th ^T? ' 
September 1815, with the appellant, who was then in ChullSjno 
possession. Ultimately an order was made by the komcer 
Sudder Adawlut, on the loth of August 1818, admit- Gumsheam 
ting the appeal, and directing the collector and judge 
of the district of Etawa to put the respondent into 
possession of the estate in question. 

Millar and Wigram for the Appellant : 

The appellant had a perfectly good title, by virtue 
of his adoption, to the estate in dispute. The abso- 
lute adoption of an eldest son of another person is not 
absolutely prohibited, according to all the authorities : 
Sutherland's Synopsis, p. 6 ; Strangers Hindoo Law, 
vol. ii. p. 105. Even if prohibited, the prohibition is 
merely directory, and the adoption is good ;* although 
guilt may attach both to the adopters and the parent 
giving in adoption. The maxim of the civil law, 
factum valet quodjieri non debtdtj prevails, perhaps, in 
no code more than in that of the Hindoos. There is 
no reason, however, to suppose that the adoption was. 
not in the Dwayamooshyayana form, and indeed it must 
be presumed to have been so, after the long time that 
has elapsed since it took place. In that form it would 
be valid, according to the opinion of all the pundits 
that haire been consulted, and the well-known Hindoo 
law on the subject: 1st Macnagh ten's Principles, p. 71. 
The other objection to the adoption that was made in 
the court below, that there was no proof of an express 
direction given to Chunder Bunse by her husband to 
make it, raises a question which depends entirely 

* See on this point also, Veerapermall PiUay v. Narrain PUlay^ 
Strange's Madras Cases, 78. 
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ims. upon* the system of law which prevails in the particalar 
' — ^ — ' Zillah of Etawa: for, according to the Benares and 

CHUL1.S1N0 the Maharashtra schools, snch a direction would not 
K00MISR ^ required ; although we admit it would be necessary 

GuNSHEAM according to the doctrines of the Bengal school: 
Strange's Hindoo Law, vol. L pp. 79 and 80, vol. ii. 
pp. 92 and 96 ; Macnaghten*s Principles, voL i. note 
to p. 68 ; Colebrooke's Notes to the Mitacshara, cap. i. 
s. 1 1 , n. 9. In the countries where the Mayucha is 
the prevailing text-book, there is no doubt that such 
an adoption is valid, after the concurrent opinion of all 
the pundits in the cases of Sree Brybookutyee v. Sree 
Gohoodootsagee^^ and Huebut Rao Mankur v. Gooind 
Rao Biilztnmt;\ in both of which the decisions of the 
Sudder Adawlut of Bombay were in favour of the 
adoptions. In the case of the Ranee of Ramnad a 
similar decision was made by the Sudder Adawlut of 
Madras, which was subsequently, although upon a 
different ground, confirmed in the Privy Council. The 
opinion of the pundits of the Provincial and Zillah 
Courts, who must be supposed to be acquainted with 
the law of their own province and zillah, ought there- 
fore to be taken in favour of the adoption, in preference 
to that of the pundits of the Sudder Adawlut in opposi- 
tion to it, prejudiced, as from their situation they may 
well be presumed to have been, in favour of the doctrines 
of the Bengal school. The case of Shumsliere Mull 
V. Dilrqj Konwur^ is no authority a;t all upon this 
case, for it was decided by the same judges upon the 
opinions of the same pundits. With regard to the 
reason upon which the Provincial Court determined the 
case, that the adoption was without the consent of the 
husband's relations, it is directly at variance with the 

* 1 Borrodaile, 181. fa lUd. 75. :|: 2 MacnaghteD, 1^. 
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a 

evidence^ -which distinctly shows that several of them 1334. 
were present at the ceremony. Even had they not « ^TT 
been so, according to the opinion of the pundit of the CauLLSiMo 
City Court of Benares, and of several of the nine moat koombr 
leanied shastrees of the Deccan, whose opinions with 0»8hbak 
respect to adoption were taken in Huebut Rao Man^ 
kur V. Gaoind Rao Bulmmt* the consent of the hus- 
band's, rdations is not always necessary. 

bdependently^ however, of any question as to the' 
lalidity of the adoption, the appellant had possession 
of the estate, under a gooA prima fade ^^e^ from 1782 
to 1.806, and the two subsequent settlements, fraudur 
lently obtained (as we contend) by the Ranee l^udho* 
nim< during his absence, ought not to prejudice him* 
Any claim^ therefore,, against him would be barred by 
tfae Bengal statute of limitations^ Reg,» ii. of 1805 ; 
Ld Rooderpurtab Sing v. Lai Dhohul Sing ; f Umrut 
Ram Ckotudrtf v. Kesuree Ba^ ; X Murdun Swgh v» 
Lochun Singh. § 

The respondent,, at any rate, has no tide to this 
estate, as against the appellant. Hisr rights, if any, to 
tbe estate would have commenced at Koosul Sing!s 
deatht and. must have been long barred by the statute-; 
but even if he w^e admitted to olaim, as- representing 
the Ranee Budhorum, he has produced no proof of 
his title in that respect. It would be contrary, to the 
principles, not only of our own,, but of the law of ev^ 
civilized country, that, after a long contest between two 
parties a. third person should be allowed to step in and 
take possession of the property in dispute,, without 
proving his right, to it in any way except by hia own 
naked assertions. 

• 2 Bor. 93. t 1 Macnaghtcn, 353. . ^ Ibid. 314. 

' i 4 Macnaghten, 135. 
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1834. SpanTcie (Seijt.) and lAoyd^ for Respondents. 

P ^'^^ ' The directions of the husband are indispensable in 

CauLL SiMo order to enable a widow to adopt a son for him : Mac^ 
KooMSR naghten's Principles, p. 68. The principle of adoption, 

GuKSBEAM tiiat the adopting father should have a son to perform 
his obsequies and preserve him from the horrors of the 
Hindoo Put, clearly shows that it is aa act depending 
upon the person himself. The opinions of all the 
pundits who have been consulted, with the exception 
of those of the courts of Etawa and Bareilly and the 
City Court of Benares, are unanimous on this subject, 
and are fully borne out by the authorities to which 
they refer : Colebrooke's Digest, vol. iii. cap. 4, s. 8, 
v. 273. They are also corroborated by the decision of 
the Sudder Adawlut in the case of Shumshere Mull v. 
IHlraj Konwur^* and are in complete unison with the 
determination of the Supreme Court of Calcutta in 
the case of Ramkissen Sing v. Nobkissen Sing^ of 
which there is a note in Macnaghten's Considerations, 
p. 1 95. The decisions in the Bombay Court, and the 
opinions of the shastrees consulted there, can have little 
weight as to the law in the upper part of India. It is 
clear, even from them, that die permission to a widow 
to adopt without her husband's permission is merely a 
usage in derogation of the ancient law of Hindostan 
introduced of late years in the Mahratta states ; and the 
presumption must be in favour of the ancient law in 
preference to the modem abuse of it, unlessit is shown 
to have been well established by usage in the particular 
district in question. Even, however, if a widow were 
permitted to adopt in this manner, the present adop- 
tion would be invalid, for an eldest son. is forbidden 

• 2 Macnaghten, 169. 
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to be given in adoption: Mifacshara, cap. i. s. 11, ^334, 
par. 12. The argument that this is merely an injunc- ' — "" — ' 
tion directory to the parties adopting, and not invalid- Chull^Simo 
ating the act, would tend to render useless a great part •, ^' ^^ 
of the doctrines of the Hindoo lawgivers, one of the Gunsheam 
principal of which was the necessity of a man at the 
time of his death being the father of male offspring, 
(Menu. cap. 9, par. 137, 138,) which of course he 
could not be if he had parted with his only son abso- 
lutely. There is no proof whatever that this adoption 
was in the Dwayamooshyayana, or partial form ; and 
the contrary, indeed, appears from the account given 
of it by the witnesses. Were, however, these objec- 
tions to the adoption given up, the consent and attend- 
ance at the ceremony of all the relations of Koosul 
Sing is not proved, as the Provincial Court has de- 
cided ; and unless their consent was given, according 
to the opinion of all the pundits, who have been con- 
sulted, excepting the one attached to the City Court of 
Benares, it would be invalid. 

The possession by the appellant is not the bon&Jide 
possession which would entitle him to claim the benefit 
of the regulation for limitation of actions. Until 1 806, 
it was in effect that of the Ranee« Nothing is more 
common than for settlements with Government to be 
taken by Indians in the names of other persons; * and 
no conclusion can therefore be drawn from the grant 
to the appellant during the Nabob's government, of 
on our first settlement ; and his subsequent possession 
during the suit, under the orders of the collector, cannot 
operate against a claimant. 
* The proclamation upon the death of the Ranee was* 

* See note to Sheikh Bahauder Alt v. Sheikh Dhomun, 1st Mac- 
naghten, 353. 

VOL. 11. Q 
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1834^ like the advertisements for an heir in the Court of 

R aHa mu Chancery. The respondent came forward, and the 

Chull Sxmg Court, when they had decided against the appellant's 

KooMBA claim, had a right to put the person who had the best 

CuNSHEAM apparent title into possession. Their decree was never 

intended to have the eiSect of definitively establishing 

the respondent's right, or of binding third persons. 

Whether, indeed, the respondent has, or has not a right 

to the property) it is clear the appellant has none, and 

he is not therefore entitled to dispute the respondent's 

possession* 

Miller, in reply : — 

The respondent was not a party to the suit until 
1816 ; he never had possession of the property until it 
was given him by the decree now appealed against, 
and therefore the long possession of the appellant, 
without any claim on his part, must be considered as 
adverse to him. At any rate, as the respondent proved 
no title, the appellant was entitled to retain the land, 
as in Alien v. Rivington *, where it appearing, by a 
verdict in ejectment, that the plaintiff had a priority of 
possession, and no title was found for the defendant, 
the plaintiff was held entitled to judgment. 

Mr. Justice James Parke: — 

This case comes before their Lordships on an ap- 
peal from a decree of the Sudder Dewanny Adawlut 
of Bengal, in a suit originally brought by the appellant, 
in the month of December 1810, in the Provincial 
Court of Bareilly against the Ranee Budhorum, for 
the recovery of the zemindary or talooka of Rohrob. 

* 2 Wins. Saunders, 111. 
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The appellant claimed as the adopted son of the de- 1834. 
ceased Rajah Koosul Sing, proprietor of that talooka, *"T^ ' 
who died about 1 775 ; he claimed by virtue of an Chull Simg 
adoption, which was made about 1778 or 1779, when koomer 
the appellant was two years old, by one or both the Cumsheah 
deceased rajah^s widows, Ranee Chunder Bunse and 
Ranee Budhorum. He also alleged, that he had been 
in possession of the zemindary, and acknowledged as 
the Rajah or Talookdar from that time till the occupa* 
tion by the British GoTernment, in 1801 or 1802, of 
the Ceded Provinces, of which this zemindary formed 
a part ; he stated that the first triennial settlement was 
formed with him in that character, in 1 803, and that 
on its expiration, the original defendant, the Ranee 
Bndhorum, fraudulently acquired possession, and ob^ 
tained the subsequent settlements. 

The defendant disputed the fact of the alleged 
adoption, and denied its validity, if true ; and insisted 
that the appellant never had the possession of the 
zemindary in his own right. 

Evidence was given on both sides in the Provincial 
Court as to the facts, but none in support of the frauds 
suggested by the claimant, and the opinion of the 
pundit of the Zillah Court was obtained upon the law ; 
and on the 12th of April 1813, a decree was pro* 
nounced against the claim of the appellant. From 
diat decree an appeal took place to the Sudder De- 
wanny Adawlut, in January 1815. 

Pending the proceedings in that court, and in the 
course of the same year, the original defendant died, 
and a proclamation was made for his heirs to come in 
and defend the suit. On the 8th of July 1817, the 
present respondent, who claimed to be the heir of the 
deceased Rajah, as his son, by a Gundarpa marriage, to 

Q 2 
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1 834. a seventh wife, and Ruttun Sing, who claimed as the 
RajaHaimuk ®^^ ^^ ^^® daughter of Ranee Chunder Bunse, were 

CuullSjno admitted as acting for the deceased respondent. In 
KooMER the mean time, the collector of the district appears to 

^^SiMo ^* have have put the appellant into possession of a moiety 
of the malikhana rights of the zemindary in question 
during the life of the Ranee Budhorum, and after her 
death, in October 1815, into the exclusive possession 
of the whole, and this possession appears to have con- 
tinued until the determination of the suit. 

The pundits of the Sudder Court, and also the pun- 
dit of the Provincial Court of Bareilly were after- 
wards consulted ; some precedents were referred to, 
which form a part of the printed appendix ; and the 
court pronounced a final decree on the 1 2th of August 
1817, by which, in the first place, the decision of the 
Provincial Court, disallowing the claims of the appel- 
lant, was confirmed ; and in the second, ^* it was finally 
and fully ordered, that the property in dispute should, 
in right of succession, descend to Gunsheam Sing, the 
son of Rajah Koosul Sing, as the proprietor ; that the 
claim of Ruttun Sing should be disallowed," and Gun- 
sheam Sing is in effect directed to be put into posses- 
sion of the disputed zemindary. From this decree an 
appeal has been made to the King in Council, and the 
case has been argued with great talent on both sides- 
The tv^o parts of this decree require a distinct consi- 
deration. As to the first, the only question is, whether, 
upon the evidence adduced by the appellant and the 
Ranee, he has established a right to the zemindary 
as against her; and in deciding that question the 
alleged title of the now respondents (which, if true» 
would have prevented the adoption altogether) must be 
wholly omitted. It has never been proved as a face 
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in the cause for decision, as between the appellant and i834. 
the Ranee (nor indeed for any purpose), that the de- „ ^^ 
ceased Rajah had a child, the present respondent. CbullSino 
Upon the evidence, the whole question turns upon the koomer 
fact of the alleged adoption, and its validity according Gunshcam 
to the Hindoo law. 

Their Lordships by no means question the doctrine 
contended for by the learned counsel for the appellant, 
that uninterrupted and undisputed possession for a 
long period of time constitutes sufficient primd facie 
evidence of title. That is a recognised rule of our law, 
and, upon general principles, for the sake of the secu- 
rity of property, seems to be applicable to that of other 
countries, where the lawgiver has not specially estab- 
lished a different provision; nor is it disputed, that 
such a possession, even for a less period than that 
which elapsed between the year 1778 or 1779, when 
the alleged adoption took place, and 1805 or 1806, 
when the Ranee obtained the settlement of the talooka, 
would have been sufficient to have thrown the burthen 
of disproving the title of the claimants on the opposite 
party. Whether in this case such a possession has 
been proved on the part of Haimun ChuU Sing is 
very doubtful ; but their Lordships think it wholly un- 
necessary to examine the evidence of it in detail, 
because, assuming that the possession was proved, it 
is perfectly clear, upon the appellant*s own showing, 
that such possession is referable to his alleged title by 
adoption, and to that alone. If there was no title by 
adoption^ the possession avails nothing. 

Of the fact of an adoption by the senior widow no • 
reasonable doubt can be entertained; and, therefore, 
the question is reduced (upon this branch of the case) 

^ 3 
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1834. ^^ ^^ single point, whether that adoption was valid iii 

' — "" — ' point of law, or not 
Chull Sing It may also be admitted, on the assumption of the 

KooMER pi^of ^^ undisputed possession for a long period of 
GuNSHEAK time, that every presumption of fact should be made 
in favour of the validity of the act , by virtue of which 
it took place ; and that the onus of proving those cir- 
cumstances, which render it invalid in point of law, 
if the nature of the case requires such proof, ought to 
lie upon the other side* Does it therefore appear, that 
this adoption was, by the Hindoo law in force in this 
district, invalid ? It must be first determined what the 
provisions of that law are* 

On the part of the appellant, it is insisted, that a 
widow, and if there be more than one, the senior widow, 
may ihake a valid adoption of a relation of the deceased 
husband, provided it be done with the consent of the 
nearest relations of that husband (who are the widow's 
natural guardians) ; and that, if an only or eldest son 
be given, such gift may be made without guilt in the 
g^ver, if made in the particular form called Dwayamoo- 
shyayana ; and if not made in that form» yet neverthe- 
less that it is valid when made. 

On the part of the respondent, it is insisted, that the 
authority of the husband is absolutely essential to the 
validity of the adoption; and that a gift of an only or 
eldest son, unless in the above-mentioned form, is not 
merely a violation of the law in the giver, but is abso« 
lutely void. The Provincial Court of Bareilly pro- 
nounced against the appellant on the ground, that^ 
though the widow might make an adoption, she could 
not dp so without the consent of her own relations, 
which was not given. The Sudder Dewanny Adawlut 
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donfirmed that decision on a different ground, namely, 18S4. 
that by law the authority of the husband was essential, rajaHaiiiuit 
and that such authority was wanting in this case. Their Chull Sing 
Lordships are now to decide whether that position is Koomer 
correct, and they must decide with the means of in- ^^sim?** 
formation with which they have been supplied, partly 
from the native authorities in the several courts below, 
and pardy from the text-books which have been cited 
in the course of the argument. They are bound to act 
according to the usual practice, and not to advise the 
reversal of the decree of the court below, unless they 
are satisfied that the decree is wrong, and more espe- 
cially in a case in which the judge of that court, from 
his education wd habits, must necessarily have more 
information on that subject, than most of their Lord- 
ships now present can be supposed to possess. Upon 
a £all conttderation of these authorities, their Lord- 
ships are of opinion, that they cannot come to the con- 
clusion that the decision of the court below is wrong. 
According to the native text writers, it seems to be 
clear, that the ancient law of Hindostan required the 
authority of the husband ; but it is also clear that the 
strictness of that law has been, in many districts, re- 
laxed, or modified by local usage ; and the opinion of 
die Shastrees, as published in Mr. Borrodaile's Bombay 
Reports, is very strong to show, that in the. Mahratta 
ktates, to the west of the Peninsula, the law does not 
require any such authority to render the act valid. 
But that such relaxation has extended to this particular 
district^ is not, in their Lordships' judgments, estab- 
lished : on the contrary, the weight of authority is 
in favour of the opposite conclusion ; the opinion of 
the pundits of the Sudder Court, both in this case and 

Q4 
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1834. the case of Shumshere Mull, Appendix 83 *, and 

RajaHaiuun *^** ^^ ^^^ pundit of the Provincial Court of Appeal of 

Chull Simo Benares, in the latter, appearing to be entitled to more 

KoouER credit than those of the pundits of the Zillah and Pro- 

^^SiMQ^^ vincial Courts of £tawa and Bareilly, and of the City 

Court of Benares. 

Without pretending to decide what is the law in 
other districts of India, their Lordships feel bound to 
say, that in this particular district, upon the authorities 
brought forward in this particular case, they must pro- 
nounce, that the law requires the direction of the hus- 
band in order to the validity of an adoption. At all 
events, they cannot say that it does not, which they 
must do, in order to reverse the judgment. Was then 
such an authority given in this case ? It is clear, from 
all the evidence, that it was not. There is no evidence 
of any kind leading to the supposition that it was ; the 
interval of four years, which elapsed between the Ra« 
jah's death and the adoption, raises a strong presump- 
tion that his authority was not given; for, if it had 
been, a direction so important, in a religious point of 
view, would naturally have been carried into effect 
much sooner after his death; and besides, not one 
pleading or document on the part of the appellant, at 
any stage of the case, suggests that such an authority 
was given. 

Their Lordships therefore think, upon this view of 
the law, that upon the evidence in the case it clearly 
appears, that the adoption was invalid, and the tide, 
which rests on that adoption, and was the foundation 
of the suit, being for this reason invalid, the appellant 

* They are printed in Shumshere Mull v. DUraJ Konxour, 3d 
Macnaght^n, 171. 
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must fail in that suit, and so much of the judgment J8S4. 
as a£Srms the decree of the court below must be itself Ra; AHAiitcir 
affirmed. C""" ^""' 

Vm 

It is unnecessary to determine whether the other Kooicer 
objections to the adoption were well founded; probably Sxmg/ 
they were not The second part of the decree, which 
establishes the right of the respondent, and in effect 
directs him to be put into possession of the zemindary, 
canooty in the judgment of their Lordships, be sup- 
ported. It was contended, that the appellant had no 
interest in that part of the decision, and could not be 
heard to complain of it ; but in truth he had an in- 
terest, at least it is not clear that be had not If he 
acquired no right to the possession, subsequent to that 
right upon which he founded his plaint, he could, per- 
haps, have had no ground to complain of a decree, 
which, after negativing his claim> affirmed that- of 
another. But as he certainly acquired a possession of 
some sort by lawful authority, if the collector's state- 
ment, in evidence in the cause, be correct, by a grant 
from the Executive Government after the Ranee's death, 
that title should not have been disturbed by the decree 
of the Sudder Court establishing the right of another, 
who was not for this purpose a party to the cause, but 
the appellant should have been allowed to retain pos- 
session as far as that court was concerned, and the 
Executive Government, which gave the title, should 
have been left free to allow it to continue, or to be taken 
away, as it thought fit. That title was not given upon 
the footing of any preceding decree which was re- 
versed ; it probably was bestowed because the appel- 
lant was supposed by the Government to be the adopted 
heir ; and the language of the collector's report was 
in favour of that supposition : it may probably have 
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1834. been because the zemindary was deemed a bomm 

iujaIUiuun ^^^^^^^* ^d *^® appellant was thought a fit person to 

ChullSivo receive the gprant In the former case, it was fit for 

KooMER the! Government to rectify the mistake, by withdrawing 

^'s i'"*^** the grant after the confirmation of the decree of the 

Provincial Court, and granting to whom it pleased ; in 

the latter, the appellant ought to have been permitted 

to continue in possession^ subject to be dispossessed by 

any one showing a title not barred by lapse of time ; 

but the Court of Sudder Dewannee Adawlut had no 

right to determine the question of title of a third per* 

son, for it was not the question in the cause at all ; and 

that part of their decree which has this effect their 

Lordships will recommend to His Majesty to reverse ; 

and after that reversal, the Executive Government will 

deal with the possession as it thinks fit. 

The decree must be affirmed in part, without costs. 
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ON APPEAL FROM THE SUDDER DEWANNY 

ADAWLUT OF BENGAL. 

George Jaues Gokdon, Executor of! j „_ . 
Futteh Yab Khan .-...-) ^^^- 

and 

Khaujeh Abu Moohummud Khan! j^p^f^^^^ 

AND OTHERS / ^"^^ '' ^^^^^ ^^ 

1834. 



losti- 



IflE facts and previous decisions in this case are aiuU 
fully reported in 4th Macnaghten's Sadder Dewanny J^ rerovcr^A?-'^ 
Adawlut Reports, p* 137* The arguments before the tumgha lands 
Judicial Committee by the counsel for the appellants l^c'^tor wbo° 
were principally those used by the second judge of ^^ °Son^of 
the Adawlut Court, Courtenay Smith, Esq., in his them in 1798, 
judgment below, in which he dissented from his coin bamd br the 
leagues ; and they also endeavoured to prove, that ^J^f j^mi- 
according to the true construction of the Regulations of tations, Regu- 

1793 and of 1 805, the appellant's claim was not barred^ i^^nf 

of 1^5. 

Bickersteth (K. C.) and Lushington (Dr.) with 

whom was MamUngf for the Appellants. 
Spankk (Serjt) and Lbnfd, for the Respondents. 

Vice-Chancellor. 

In this case their Lordships are of opinion, that it 
is not necessary to hear counsel for the respondents, 
for they have all agreed, that in any way of putting the 
case the appellants are barred by length of time, ac- 
cording to the terms of the Regulations of (he Govern* 
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1834. ment of Bengal. If the appellants think that they can 
Gordon '^^* *^^^^ claim on the M ahomedan law of inheritance, 
V- independently of the arguments that have been drawn 
Kham. from the construction attempted to be put on the 
words of the decree of 1777» then it appears that Na- 
dira Begum died in the year 1798, and there is no 
reason whatever why her heirs might not have brought 
their suit prior to the year 1 81 7. But if they put their 
case on the ground that, by the decree of 1777, she is 
to be considered as having acquired a right to the 
fourth part of the inheritance of her husband, we must 
look at the terms of thiit decree. Now the decree of 
1 777, as it is set out in the printed papers, directs, 
^* that as to the Altumgha Mehauls, Bahader Khan shall, 
on the part of Aulum Beg, hold and keep possession 
and occupation of them, and shall annually give to 
Mussummaiit Nadira Begum, during her natural life, 
three shares of twelve, as aforesaid, from the produce 
of them ;" and it is remarkable, that on looking at the 
case referred to by the counsel for the appellants in 
Macnaghten's Adawlut Reports, between Omar Khan 
and Moohummud Khan *, which was a cau^e between 
the heirs of Aulum Beg, there seems to be a translation 
from the Persian of that very decree of 1 777, which 
represents that the Altumgha, according to custom, 
were to be delivered over to the charge of Bahader 
Khan, who was to allow the widow one-^fourth of the 
produce for her tnamtenance.^* 

Their Lordships are therefore of opinion, that upon 
the true construction of the decree of 1777, Bahader 

* 3d Macnaghten, 198. The extracts from the proceedings of 
the Patna Provincial Council on the occasion in question are set 
out verbatim in the above case, from a copy furnished from the 
Record Office at Calcutta by the Secretary to Government. 
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Khan was to be considered as only the depositary or 
agent of Aulum Beg, who was the heir of the deceased 
husband of Nadira Begum, liable to the obligation to 
pay to her, for her life, only the produce of one-fourth 
of the inheritance ; and it is plain, upon looking at 
what took place in the case of the dispute between the 
heirs of Aulum Beg, that the right of her heirs to in- 
herit after the expiration of her life never was in 
any way acknowledged- TJieir Lordships are of 
opinion, that the regulation of 1 793 directly applies to 
this case. It is impossible to bring this case within 
the fourth section of the Regulation of 1 805, because 
it cannot be truly said that Bahadar Khan was a mort- 
gagee or depositary for Nadira Begum, otherwise than 
as he was subject to pay to her one-fourth of the pro- 
ceeds during her life ; and this being their Lordships' 
opinion, the consequence is, that the decree of the 
court below must be affirmed. As it appears, how- 
ever, that there was some variance in the opinions of 
the judges of the court below, and of the reasons upon 
^vhich the judgment appealed against was ultimately 
given, we are of opinion that it should be affirmed 
without costs. 
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ISS^. 

GOBDON 

V. 

moobuumud 
Khav. 



Mr. Serjeant Spankie 

Observed, that as the suit had been carried on by 
the East India Company on the part of the respondents^ 
at the suggestion of the Privy Council, they ought to. 
recover their costs from the respondent. A doubt 
might exist on the subject, as they had undertaken this 
suit before the passing of the last Privy Council Act. 



The Court recommended a petition to be presented 
on the subject. 
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ON APPEAL FROM THE SUDDER DEWANNY 

ADAWLUT OF BENGAL. 

GOPEE MOHUN TaKOOR AND OTHERS - AfpeHotUs. 

and 
^"indsth*^' Rajah Radhanat Respondent. 

1834. 

Hone? ad- xHE appellants were the representatives of Narain 
vaDc^tothe Takoor and Banarassey Chose, two money-lenders in 

guarduin aod tf ^ ^ ^ 

agent of an Calcutta, who on the 2 2d of March 1786, during the 
^ to"™'3be minority of the respondent, advanced a sum of 60,300 
arrears due to rupces to Janikiram Sing, his uncle, and the dewan or 

GoTernnsent • • « • 

no account of manager of his zemindary, and Sudanund Sircar, his 
brec^'ereb^ vakecl at Calcutta, for the purpose of enabling them 
intheMofussii jq discharge the arrears due from his zemindary to 
the zemin- Government. It was proved that Narain Takoor and 
tbe'iendm^ Banarassey Ghose bought for 60,300 rupees a bill for 
fookat^n? 60,000 rupees from the house of Gunness Doss, at 
ibnnforit Calcutta, on their house at Moorshedabad, payable 
^i^S^ thirty days after sight j that this bill was immediately 
in their own delivered over to Mr. Cooper, the superintendent of 
out any men- the Khalsa or Treasury at Calcutta, and that he trans- 
^'^Mo^ndlr "fitted it to the collector at Dinagepore, in discharge 
and sued and (^f the arrears of revenue due from the respondent's 
roent4aW^' Zemindary. As a security for the payment of this 

them person. 

ally in the 

Supreme Court at Calcutta upon the bond, and took one of them in exe* 

cuiion under it. 

A statute restricting courts of justice from hearing and determining suits 
upon certain contracts not entered into without the consent of Government, 
and not r(»Mtered in a particular manner, does not render those contracts 
illegal, amltherefore when that statute has been repealed, such contracts 
may be enforced in courts of justice, although entered into whilst .the. 
statute way in force. 



BEFORE THE PRIVY COUNCIL. 229 

sum, Narain Takoof and Banarassey Ghose took a ^g^^^ 
bond fipom Sudanund Sircar. The money was not ' — ^^— ^ 
paid within the time appointed in the bond, and on uu/takoor 
the 6th of June 1787, Janikiram Sing and Sudanund p^* 
Sircar both entered into a joint and several bond, in Radbanat. 
the English form, to Mr. Noble Ledlie for the sum oi 
80,150 rupees, which included both the former sum 
advanced, together with interest upon it, and alsa 
other sums alleged to have been advanced for the ser^ 
vice of the zemindary, but of the advance of which no 
proof was given in the suit. 

Mr. Ledlie executed the same day a declaration, 
that he was merely a trustee of the sum secured by 
this second bond for Narain Takoor and Banarassey 
Ghose. No mention was made in the latter bond 
(which only was produced in evidence in the cause) of 
the purpose for which the money was advanced, nor 
did the name of die appellant or his zemindary appear 
on iL The money still remaining unpaid, proceedings 
were taken on the latter bond against Janikiram Sing 
and Sudanund Sircar in the Supreme Court at Cal- 
cutta, and Janikiram Sing was taken in execotion 
under them, and died in gaol. The appellants dien 
commenced a suit against the respondent in the Zillah 
Court of Dinagepore, which, on the 1 7th of February 
1797, dismissed their suit with costs. They then ap* 
pealed to the Provincial Court of Moorshedabad, which, 
after tstking further evidence, reversed, on the iTtb 
February 1797, the decree of the Zillah Court, and 
adjudged to the appellants repayment of the 60,300 
rupees, together with interest and costs thereon, 
amounting altogether to 122,331 rupees 7 annas. The 
present respondent then appealed to the Court of Sud- 
der Dewanny Adawlut, who, on the 4th of December 
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1 834. 1 799, reversed the decree of the Provincial Court, and 
GopkeMo- ^^^™ ^^^^^ decree the present appeal was instituted. 
bunTakoor The principal questions in the case arose on the 
Raja coustruction of the 20th section of the Regulations for 
Radhamat. jIj^ administration of justice in the courts of Mofussil 
and Sudder Dewanny Adawlut, passed in Council the 
5th day of July 1781, but not printed till the 5th of 
July 1 783, by which it was resolved^ inter alia, " That 
the powers and authorities hereby given and deputed 
do in nowise extend to, or be construed to extend to 
authorize any court of Mofussil Dewanny Adawlut to 
hear, try, and determine any suit whatsoever against 
any zemindar, talookdar, chowdry, or other holder of 
land, being malguzary, for any sum of money or other 
valuable consideration, or any debt; contract, or duty 
contracted by his predecessor, unless it shall be proved 
to the satisfaction of the court that the money origin- 
ally lent or arising from such other valuable consider- 
ation was for the service of the zemindary, talookdary, 
chowdry, or other land, and actually paid to the 
government as part of the revenues thereof; nor in 
any case of part having been paid, to decree the plain- 
tiff more than such part, with interest for such part, at 
the rate hereinafter mentioned ; nor pass any decree 
in any suit against such zemindar, talookdar, chowdry, 
or other landholder, on the proof arising from any 
bond, note, or instrument only, without direct proof, to 
the satisfaction of the court, that the principal sum 
sued for really and bond fide was lent and paid iu 
ready money ; nor to decree any interest on any debt 
due from any such zemindar, talookdar, chowdry, or 
other landholder, beyond the simple interest of 8 per 
cent, per annum, to be calculated from the time the 
interest first began to accrue to the 30th of Chout or 



BEFORE THE PRIVY COUNCIL. • 231' 

the 30th of Bhadua next ensuing the date of the iHd4. 
decree, according to the period respectively estahlished q^^^^^ 
for the close of the year in the province or soubah to bumTakuor 
which the zemindary, talookdaiy, chowdry, or other Raja 
land shall belong j so that the aggregate sum produced ^^^^^^at. 
by the interest thus added to the principal shall be, and 
shall be considered, the only debt due from such ze* 
mindar, talookdar, chowdry, or other landholder ; nor 
except the decree do provide that the same be paid by 
yearly instalment, which the judge, according to his 
discretion, is hereby authorized to limit and appoint ; 
nor to authorize any decree by which any sum of 
money is decreed to be paid by any such zemindar, 
talookdar, chowdry, or other landholder, to be other* 
wise enforced or executed than in the manner therein 
mentioned ;" (they being set out at considerable length) 
" nor concerning any debt, contract, bond, or other 
engagement entered into or concluded by any such 
zemindar, talookdar, chowdry, or other landholder, 
after the 1st of August 1781, unless it shall be proved 
to the court that the same shall have been contracted 
with the previous sanction and consent of the com* 
mittee of revenue, and that a note or memorandum 
specifying such sanction and consent shall have been 
registered in the Sudder Canoongoe oflSce ; nor to any 
debt, contract, bond, or other engagement entered 
into or concluded by any such zemindar, talookdar, 
chowdry, or other landholder, with any European or 
with any native officers employed in the <;ollection of 
revenues, or in any courts :of justice, whether a memo- 
randum of the same be or not be registered." 

These restrictions on the Mofussil courts not to enter- 
tain suits against zemindars, &c. except on contracts, 
contracted and registered tis mentioned in the Regula- 

VOL. II. R ' 
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1834. tion of the 5th July lySi, were re-enacted by the 20th 

^ ^ article of the Reflation of the GoTemor-gmieral in 

nvM Taxooe Council of the 27th of June 1 787. On the 29th of 



j^l'jj^ October 1 790, however, an order was issued by the Go* 
Radhamat. Temor-general in Council in the Reyenue department 
that the following clause in the 20th article of the Regu- 
lations for the administration of justice be rescinded : 
^^ Nor concerning any debt, contract, bond, or other 
engagement, entered into or concluded by any such 
zemindar, talookdar, or other landholder, after the 1st 
of August 1781, unless it shall be proved to the court 
that the same shall have been contracted with the pre- 
vious sanction and consent of the committee, or Board 
of Revenue, and that a note or memorandum specifying 
such sanction and consent shall have been r^stered 
in the Sudder Canoongoe office." 

By the 28th Regulation of 1 793, which is entitled, 
^'A Regulation for re-enacting, with modifications, such 
parts of the rule passed on the 27th June 1787 as 
prohibits covenanted civil servants of the Company 
employed in the administration of justice or the collect 
tion of public revenue lending money to zemindars, 
independent talookdars, or other actual proprietors of 
land," the judicial and revenue officers and all cove- 
nanted servants of the Company were prohibited from 
lending money to zemindars and other proprietors of 
land, and such loans were dedared not recoverable in 
courts of justice. There was no provision in this 
Regulation, however, in any way re-enacting those parts 
of the Regulation, of 1781 and 1787 as were repealed 
by the Order of the 29th of October 1 790. 

Miller and Wigram^ for the Appellants. 
It is obvious, from the language of the first part of 
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the Regulation of 1 78 1 , that z6inindli;rs are liable by the 1 834. 

kw of India to pay money lent in order to satisfy the q^^^^ ^^ 

arrears of revenue due to Government in respect of their «»» Taioo* 

estates* This principle iwas acknowledged in Gaur" raja 

kUkwwr Acharjea v. Sheoo Buksh Si$ig\ although in Ra«>«a»at, 

that ca9e Uiere was not sufficient proof of the money 

baviog been advanced for the purpose of defraying 

Government charges, and consequently the decree Was 

made against the agent who had borrowed it. Here 

the money is clearly proved to have been lent to pay 

oflf the arrears due from the respondent, Whose zemin- 

dary, had it not been so advanced, must have been 

sold to have discharged them, and he is bound, both in 

law and in conscience, to repay the appellants the loan, 

by means of which his estate was preserved to him. 

The action by the appellants in Calcutta against the 
respondent's manager and vakeel, who gave as sure- 
ties- a bond to a trustee for them^ is no bar to their 
bringing the present suit against the respondent as 
prineipal ; if indeed it would have been so, he ought 
to have pleaded it^ and he has not done so. llie 
latter part of the Regulation of 1781 never was in- 
tended, and never could be construed- to prevent any 
one from lending money, or entering into any debt, 
bond^ contract or engagenkent with zemindars : the 
only effect of it was to prevent the suing them in the 
native courts upon those contr<iets. It is, in truth, a 
R^ulation addressed to the courts and not to the par- 
ties^ and a contrary interpretation of it would render 
the Government guilty of great injustice; for it was 
not printed till two years after it was passed, and 
thus would be made to invalidate transactions entered 

* 2 Macnaghten, 60. 
II 2 
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1 8S4. into between parties who, when they entered into 

GoFEE Mo- *^^™» ™^^' ^^^^ ^^^'^ '^^ ignorance of their having been 
HUH Takoob prohibited. In the constraction of our own statutes, 
Raja the distinction is well known between enactments that 
Radhabat. invalidate a contract and those which merely pre- 
vent the parties from suing upon it Thus in Toulndn 
V. Price *, where there were two clauses in the An- 
nuity Act then in force, and the first of them provided, 
that all bonds for securing annuities which should be 
executed after the passing of the Act, and of which 
a memorial should not be enrolled within twenty days 
after their execution, should be null and void ; and the 
second provided, that all proceedings in any action 
brought upon any bond for securing an annuity exe- 
cuted before the passing of the statute, and not en- 
rolled, should be null and void ; the Master of the 
Rolls not only held, that an unenroUed annuity bond, 
executed before the statute, of which no memorial had 
been enrolled, was perfectiy good, but also admitted 
the creditor to prove the loss of it, and to recover the 
sum secured by it Directly, therefore, the Regula- 
tion now in question was repealed, there was nothing 
to prevent the appellants from instituting their suit 
in the Mofussil courts ; for a repealed statute is con- 
sidered in law as if it had never existed. Surtees 
V. Ellison 'f J Phillips v. HapwoodX^ Miller'^ case J. 
In the late case of Churchill v. Crease ^^ & bond^de 
payment by a bankrupt after an act of bankruptcy, 
which was invalid under the statutes of bankruptcy 
in force at the time it was made, was held to be 
protected by the 6th Geo. 4, c. 16, which came into 

• 5 Veaey, 235. t 9 Bar. Si Cres, 750. 

X 10 B. & C. 39. II 1 Wm. Blackst. 451. 

§ 5 Bing. 177. 
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operation before the trial, and the 82d section of 1334. 

which provided, that all bond Jide payments made, ^"^ — ' 

or thereafter to be made, should be deemed valid. humTakoob 

Whenever, indeed, a restriction upon suing is re- jj^^ 

moved, a party may immediately either commence Rm>ha:ia/k. 
or prosecute his suit,, who had become possessed of 
a title to do so previously to its removal. Sichards 
v. Richards *, TrinUy-house v. Burge t» 

Spankie (Serjt.) and Lloyd^ for the Respondents. 

There is nothing on the face of the bond to show 
that the money-lenders looked to any other than the 
personal security of the respondent's guardian and 
manager, between whom and the appellants there 
appears to have been other money transactions. No 
proof has been attempted to be brought that the re- 
mainder of the money for which the bond was origi- 
nally given had been advanced for the purposes of 
the zemindary, and the bringing the present action at 
the latest period the law would permit them was clearly 
an after-thought of the appellants, when they had failed 
to obtain anything in their action in the Supreme 
Court against the persons to whom they had in fact 
advanced the money. If it was intended that the 
zemindary should be liable, why was it not stated on 
the face of the bond ? when it was the interest of sdl 
parties to have done so ; of the lenders, ta have got a 
better security ; of the borrowers, to save themselves 
from the consequences of being liable for another per- 
son's debt. The mere circumstances of the formalities 
required by the -Regulations in force not having been 
observed, shows that the zemindary was never looked 
for as a security at the time of the loan. 

* 2. Bar.. & Ad. 446. t 3 Sim. 41 lb 

Ji 3 
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1834. Tbe end of the Regulations of 1 78 1 and 1 787 was to 

GomMo- P^^i^^t ^^ contracts themselves^ and that this has 

muxTAKooji always been considered as their object is shown by 

Raja the language of the title of the Regulation of 17931 

Radhamat. j^jjJ tijg Order of 1 791, which repealed them, is clearly 

prospective. The decisions which have been cited 
upon English statutes do not apply, because those 
statutes only relate to prohibition of remedies ; here, 
we contend, the Regulation forbids the contract itself. 
Many of those decisions, indeed, as Churchill v. Crease^ 
turn wholly on the construction of the particular words 
of the Act of Parliament in question in them. 

Miller, in reply. 

Mr. J. BosANQUET : 

In this case a suit was commenced, in the year 1 796, 
in the Zillah Court of Dinagepore by the appellants, 
representing Durp Narain Takoor and Banarassey 
Ghose, who were money-lenders at Calcutta, against 
Zemindar Raja Radhanat, to recover a large sum of 
money, amounting to 80,150 rupees, alleged to have 
been advanced by them in 1780 for the use of the 
zemindary, during the minority of the zemindar, to 
two persons named Janikiram Sing and Sudanund 
Sircar, who were the lawfully appointed manager and 
vakeel of the zemindary. 

The principal part of this sum was said to have been 
advanced for the purpose of enabling those persons to 
pay the kist then due from the zemindar to Govern- 
ment, and to have been actually received by Govern- 
ment in the discharge of the kist. 

To secure the money thus advanced in 1786, a bond, 
in the English form, was given by Sudanund Sircar, 



BEFORE THE PRIVY COUNCIL. 23? 

the Vdkeel at Calcutta, to an English gentleman, as a 1834. 

trustee for the lenders, and the amount not being paid, qqp^^ Mo- 

another bond was given for the same amount, with in- hu» Takoor 

terest, in 1787, by Janikiram Sing and SudanUnd Sir- Raja 

car to the isame trustee, who, in each case, signed a ^^"»*^*^^*^ 

declaration of trust in favour of the lenders. The first 

bond was not put m suit, having been given up ; but 

the money not having been paid, the two obligors in 

die last bond were sued upon it in the Supreme Courts 

and taken in execution, and Janikiram Sing died in 

gaol. 

The Zillah Court dismissed the suit against the 
zemindar. On an appeal from the decree of the 
Zillah Court to the Provincial Court much evidence 
was given which had not been laid before the Zillah 
Court, the former decree was reversed, with costs, 
and the Provincial Court determined that the zemin- 
dar was liable to pay the sum of 60,300 rupees (the 
amount for which the bond was given), together with 
interest equal to the whole principal, making together 
120,600 rupees (the amount of the penalty of the 
bond) ; that court being of opinion, that whatever loan 
borrowed in the time of Janikiram Sing, or of any other 
Snrburaker of the zemindary, should be proved to have 
been actually paid into the Treasury, was payable 
by the zemindar from the zemindary ; and being also 
clearly of opinion that 60,000 rupees^ paid by the 
money -lendeirs, was received into the Treasury on ac- 
count of the zemindary. The sum of 300 rupees in 
addition to the 60,000 rupees, the amount of the loan,- 
appear to have been the expenses attending the transac? 
tion, being just one half per cent, upon the loan ; and 
the Provincial Court seems to have considered the 
amount of the obligation upon the zemindar as com* 

tt4 
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1854. mensurate with the penalty of the bond. On appeal 
GoPEE Mo- *^ ^^^ Sudder Dewanny Adawlut, the decree of the 
uvn Tahuob Provincial Court was reversed and that of the Zillab 

Raja Court affirmed. 
Radhajiat. The only reason for this reversal, which is distinctly 
expressed by the judges of the Sudder Dewanny 
Adawlut, is founded upon the latter part of article 20 
of the Regulations of July 1781 and June 1787, which 
they say was overlooked by the Provincial Court, when 
referring to that article, whichi after prohibiting the 
courts of justice from determining any suit against any 
zemindar, talookdar, chowdry, or other holder of land, 
being malguzary, unless it should be proved, to the 
satisfaction of the court, that the money originally 
lent or arising from such other valuable considera- 
tion was for the service of the zemindary, talookdary^ 
chowdry, or other land, and actually paid to the Go- 
vernment as part of the revenues thereof, proceeds 
expressly to prohibit the courts of justice from pass- 
ing any decree in any suit against a zemindar or other 
landholder of malguzary land concerning any debt, 
contract, bond or other engagement, concluded by them 
after the 1st August 1781, unless proved to have been 
contracted with the previous sanction and consent of 
the Committee of Revenue, and that a note or memo- 
randum specifying such consent had been registered 
in the Sudder Canoongoe office. 

The judges of the Sudder Dewanny Adawlut do not 
express any opinion upon the effect of the evidence, or 
any dissatisfaction with the conclusion drawn from il 
by the Provincial Courts but found their decree of re- 
versal upon the clause of the Regulations which had 
not been noticed by the Provincial Court, and they 
state no particular objections to the principle of the de- 
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cision of the Provincial Court ; they simply add a 1854. 
remark, (possibly, and I think most probablyi in allu- q^^^^ ji^q. 
sion to the effect of the clause supposed to offer an huk TAuma 
insuperable impediment to the suit), that the suit was Raja 
not instituted until Janikiram Sing had died in gaol, ^^^^^^^"^^ 
where he was confined on account of a decree obtained 
against him in the Supreme Court for the amount of 
the bond, the subject of the present action, and that the 
natural inference to be drawn from this fact is, that 
the respondents (in that court) did not at that time 
conceive that they could maintain any suit at law on 
account thereof against the appellant. 

The case has been argued both upon the effect of 
the evidence and upon the law. The evidence is 
alleged by the respondents to be insufBcient to support 
the conclusion of the Provincial Court, and the ap^ 
pellants insist that the clause of the Regulations relied 
upon by the Sudder Dewanny Adawlut was rescinded 
at the time when the suit was commenced, and conse- 
quently that the appellants were at liberty to pursue 
their remedy as if the clause never had existed. 

Their Lordships are of opinion that the evidence 
laid before the Provincial Court sufficiently established 
that the sum of 60,000 rupees was advanced by the 
persons whom the appellants represent, by the means 
of a hoondy or bill of exchange, drawn in the name 
of Gunness Doss of Calcutta, in favour of the collector 
at Moorshedabad, and received into the Treasury of 
the Government on account of the kist due from the 
zemindary of Raja Radhanat, and paid when due ; and 
they are also of opinion, that, upon the evidence, this 
sum must be taken to have been advanced, not to Jani- 
kiram Sing and Sudanund Sircar, or either of them, in 
their individual characters, or upon their own account, 
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1834. but advanced to them as manager and vakeel of the 
GopeeMo- zemindary, and consequently, according to the law 
buhTakoor prevailing among the natives of India, became the 

Raja subjcct of demand upon the zemindar for v^hose bene^ 
Radbamat. gj j|. ^j^g advanced. The hoondy was given by the 

shroffs, or money-lenders, at Calcutta to Sudanund 
Sircar, who was the vakeel of the zemindary; both 
the money-lenders went with him to the Khalsa, of 
Treasury, to see the hoondy delivered to the proper 
officer of the revenue, and the vakeel alone, in the 
first instance, gave any bond by way of security to the 
lenders. The payee named in the bond was an Eng* 
lish gentleman, a mere trustee to the money-lenders, 
whose name was introduced for the purpose of enabling 
the parties interested to sue in the Supreme Court, and 
the omission of the Rajah's name, and of any men- 
tion of the zemindary in the bond, as well as the omis-^ 
sion to obtain and register the consent of the Committee 
or Board of Revenue, may well be accounted for from 
the apprehension that the introduction of any matter 
apparently relating to the revenue might prejudice the 
right to sue in that court, and consequently retard the 
remedy there of a judgment on the bond. 

It has not been suggested, that the money was ad* 
vanced on the personal account of Sudanund Sircar, 
the vakeel^ nor is it likely that it should have been so 
advanced ; and if it was to .be advanced for the per- 
sonal benefit of Janikiram it is very improbable that 
the bond should have been taken from the vakeel of 
the zemindary only. The bond not having been dis- 
charged, another bond was required in the following 
year from both Janikiram and Sudanund Sircar ; but 
the question to be determined relates to Uie money ad- 
vanced in 1786, for if the money then supplied was 
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adTanced on account of the zemindaryy the joint and 18S4. 
several bond given as a security in the ensuing year q^p^b Mo- 
will not vary the nature of the loan, or discharge the »«" Takoo»» 
liability of the zemindar. Raja 

No evidence was adduced on the part of the re- ^*>°*f ^^ 
iqpondent to rebut the inference that the money so 
advanced to the vakeeli with which the kist of the 
zemindary was actually discharged , was advanced for 
the benefit and on account of the zemindary ; and 
tfiough it has been remarked that the delay of the 
money-lenders to commence any suit against the zemin- 
dar, after the death of Janikiram, affords reason to 
suppose that they thought they had no right to do so, 
we do not know when the Raja came of age, or what 
was the condition of the zemindary from that time to 
the commencement of the suit by the appellants in 
17961 about four years after the death of Janikiram, 
or what was the state of the families of the len- 
ders, who died between the time of the loan and the 
commencement of the suit, or how soon the parties 
were apprized that they might sue the zemindar with 
a prospect of success, in consequence of the impedi- 
ment to their suit, which existed at the time of the 
transaction, having been removed. The real question is, 
whether the money was expressly advanced for the use 
of the zemindary, or generally for the use of those who 
received it, to be applied as they might think fit ; and 
their Lordships are of opinion that the circumstances 
which accompanied the loan in the first instance, when 
the only security so required was that of the vakeel of 
the zemindary, a person of very inferior station, when 
compared with that of Janikiram, the uncle of the 
zemindar, and the precaution taken by the money- 
lenders of accompanying Sudanund Sircar to the 
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1834. Khalsa to see the hoondy delivered to the proper ofli- 
' "^ cer of revenue, are sufficient to decide this question, 
BUM Takgob and to show the transaction to have been of the former 
^^'^^ character. If, then, the circumstances of the case 
Eadhahat. establish that the money was borrowed on account of 
the zemindary, and was paid to the Government on 
that account, the bond given by Sudanund Sircar to a 
trustee for the lenders, in the English form, for the 
purpose of enabling them to enforce a personal en- 
gagement of the vakeel in the Supreme Court, will 
not deprive the lenders of their rights, under the law 
prevailing among the natives in matters of contract, to 
sue the zemindar in the courts of the Mofussil. 

The remaining point to be considered is^ whether 
the Government Regulation of 1 781 , which was in force 
at the date of the loan, and that of 1787, by which it 
was continued until 1 790, had the effect of depriving 
the appellants of their right to sue the respondent in 
1796. . If, according to the true intent and meaning 
of the Regulation of 1781, it operated as a prohibi- 
tion of any such loan as that upon which the suit is 
founded, without the consent of the Committee or 
Board of Revenue, registered as therem. mentioned, the 
loan itself was illegal, and the subsequent repeal of 
the Regulation would not give a right to sue upon it ; 
but if it amounted to nothing more than a restriction 
upon the jurisdiction of the court over transactions of 
this description, unless sanctioned and registered as 
also mentioned, the repeal of the restriction will open 
to the parties the right to seek any remedy in the 
court which, according to the general principle of the 
law, would be applicable to their case. 

There is nothing in the Regulations of 1781 or 1 787 
which, either in the terms or the spirit of theooi, ap- 
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pears to their Lordships to make it illegal for a zemin- i833. 
dar to contract a debt, or for any other native to take q^^^^ ^^^ 
an obligation from a zemindar without the consent of hum Taxooe 
the officers of revenue. Such an obligation, if founded raja 
on a valuable consideration, would have been equally R^dhamat. 
binding upon the conscience of the zemindar, and the 
demand and the payment would be equally legal as 
if such consent had been obtained and reo^istered, 
though no court of justice might have jurisdiction to 
enforce the right. Whatever may have been the notions 
of public policy upon which the native courts were for 
some time restrained from taking cognizance of such 
transactions, those notions have not been deemed, upon 
experience, to have been well founded, since those 
parts of the 20th articles of the Regulations of 1781 
and 1787, upon which the Court of Sudder Dewanny 
Adawlut rely, have been expressly rescinded by the 
Regulation of the 29th of October 1 790. 

The title of a Regulation passed in 1793, No. 38,^ 
has been referred to, which commences in these terms : 
^' A regulation for re-enacting, with modifications, 
such parts of the rule passed on the 27th of June 
1787 as prohibits covenanted civil servants of the 
Company employed in the administration of justice, 
or the collection of public revenues, lending money to 
zemindars, independant talookdars, or other actual pro- 
prietors of land.*' 

The language of this title appears to treat the re- 
strictions contained in the Regulations of the 27th of 
June 1787, as amounting to prohibitions, and, in a 
popular sense, the law which deprives a creditor of 
his remedy may be considered as prohibiting him from 
taking, an obligation to pay him ; but unless such be 
the true construction of the Regulation itself, that sense 
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i^34<. cannot be imposed upon it by the language of a sub- 
J ^^ sequent Regulation not expressly declaratory, much less 
HUM Takoob by the title of a Regulation only. The Regulation of 
Raja 1793» ^^ modifying that of 1787, prohibits, in eaipress 
Radhanat. termsy whatever is intended to be forbidden j those of 
1781 and 1787 are only restrictive of jurisdiction, and 
if they were construed as amounting to prohibitioD, 
the extent of transactions which they embrace would 
lead to consequences highly inconvenient and unjasL 
Their Lordships, therefore, are of opinion that a re- 
port should be made to His Majesty by the Judicial 
Committee, recommending that the decree of the Sud* 
der Dewanny Adawlut Court be reversed, and that 
the Court of Sudder Dewanny Adawlut be directed to 
affirm the decision of the Provincial Court, but with- 
out costs, as a difference of opinion has prevailed 
amongst the courts below, and that, for the same rea- 
son, each party should bear his own costs of this ap- 
peal. The order must provide for the reimbursement 
of the costs incurred by the East India Company in 
prosecuting and defending the appeal. 
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ON APPEAL FROM THE SUPREME COURT 

AT CALCUTTA. 

The Bank of Bengal - - - - Appellants. 

The East India Company - - Respondents, JaDuary6&8, 

1834. 

IHE facts of this case are so fully stated in the in an action 
judgment as to render any recapitulation of them unne- ^"indu 
cessary. It was decided without hearing: the counsel Company by 

. , -^ , ^ the holder of 

for the respondents. a foiled imita- 

tion of one of 
their promi^ 

The Solicitor-general (Sir J. Campbell)^ Maule, sory notes is- 
(K. C.) and Creswell, for the Appellants. Go^iSo^t 

neral in Coun- 

The Attorney-general (Sir Wm. Home), Sir J. Scar- tX^^^ 
letty (K. C), Spankie, (Serjt.), Wigram, and Lhyd^ J^'« Company 
appeared for the Respondents. bound by the 

' acknowledg- 

The Chitf Judge of the Court of Bankruptcy .v-r ^ genuine br a 
This is an appeal from the judgment of die Supreme Accountant!-^ 
Court of Judicature in Bengal, in an action oi assumpsit 1®"*!^}!* ^" 
brought by the Bank of Bengal against the East India authorized by 
Company, to recover the interest alleged to be due to antgeMra? to 
the plaintiflk as indorsees and holders of three pro- «>™P*'« *" 

* , * such notes 

misBory notes, made and issued by the Governor- with the regis- 

genersJ in Council, as agent for the defendants. ^'thorized'to 

The plaintiffs were nonsuited at the trial; and upon certify their 

, • • 1 1 1 • genuineness, 

motion to set that nonsuit aside, and to enter a verdict although it ap-' 
for the plaintiffs, the Court held the nonsuit right, and STaVfttomc-' 
judgment was entered for the defendants accordingly, ^icc to do so. 
The plaintiffs have appealed to the King in Council, 
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isdi. and the question is, whether the plaintiffs were entitled 
^^^^ to recover ? It was proved at the trial, that the instru- 
uF Bemoal ments declared on were forged imitations of genuine 
Eas/india notes, issued by order of the Governor-general in 
Company. Couucil, to secure to the holders the repayment of 
monies raised by way of loan for the public service of 
the Company, and the payment of interest quarterly 
in the meantime : that upon these notes being brought 
to the plaintiffs for discount, they sent them to the 
office of the Accountant-general, where the Company's 
notes are prepared and registered, for the purpose of 
ascertaining whether they were genuine, and that Mr. 
Oxborough, a clerk in the Accountant-generars office, 
whose duty it was to make and keep the register of the 
Company's notes, examined the notes in question, and 
being deceived by their appearance, and their corres- 
ponding with the entries in the register, wrote his 
initials on the margin to indicate that they were ge- 
nuine, and that the plaintiffs, relying upon Mr. Ox- 
borough's certificate, discounted the notes. The appel- 
lants therefore contend, that such certificate amounted 
to an acknowledgment by the Company that the notes 
had been issued by their authority ; and that, as the 
appellants advanced their money upon the faith of that 
acknowledgment, they were entitled to recover against 
the defendants, as makers of the notes, whether they 
had been originals issued by their authority or not 

The respondents, on the other side, insist, ist, that 
Mr. Oxborough had no authority from the Company 
to vouch for the authenticity of these notes ; adly, that 
no authority could by law be conferred on Mr. Ox- 
borough to give effect to an instrument, as a promissory 
note of the Company, which was not so in fact ; and 
3dly, that even if the notes had been genuine^ the 
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Supreme Court has no jurisdiction to entertain the 
present action against the respondents, for the reasons 
stated in their printed case, and combated by the coun- 
sel for the appellant It is obvious, from this state* 
ment, that the foundation of the appellant's claim rests 
upon the assumption that the respondents have, through 
Mr. Oxborough as their agent, admitted that the notes 
in question were made and issued by them ; and in* 
deed, while it has been argued with great ability that 
the respondents are excluded by such acknowledgment 
from setting up any defence on the plea of forgery, it 
has been conceded that, without such acknowledgments 
the plaintiffs made out no case at the trial. Their 
Lordships, therefore, have thought it right to consider 
this point in the first instance ; and I have been desired 
to declare their opinion, that Mr. Oxborough's autho- 
rity has not been sufficiently proved, and therefore that 
they forbear to call upon the counsel for the respond- 
ents to support their objections to the appellants 
daim. 

The notes in question purport to have been made 
for and on behalf of the respondents by the Governor- 
general in Council, and to have been signed, by his 
authority, by Mr* Holt Mackenzie, as Secretary to the 
Government; and this appears from the evidence to 
have been the invariable form of all promissory notes 
issued by the Company in India. Without discussing, 
therefore, the question, whether it was competent for 
the Company to have made such a contract through 
the agency of any other persons, it is enough to say, 
that there is no' evidence of their having ever exercised 
such a power ; and therefore, looking at the respond- 
ents in the light in which they have been viewed by 
the counsel for the appellants, simply as a commercial 
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1834. firniy the GoverDor-general in Council must be consi- 
"^^ dered as the only agent authorized to make and issue 
OP fiENGAL promissory notes on behalf of the Company in India, 
Eas/imdia ^^^ ^^6 secretary to the Government as the only agent 
Company, appointed to sign them, until some express authority to 
othera be proved. It has been assumed, however, that 
the Company has delegated to other and to inferior 
oflBcers the duty and power of ascertaining and certify- 
ing the authenticity of notes submitted to their examin- 
ation, and that they have thereby indirectly authorized 
another department to pledge the Company's responsi- 
bility upon notes not originally made and issued by the 
Governor-general in Council. Conceding, for the sake 
of the argument, that it was competent for the Com- 
pany, like any other commercial firm, to delegate such 
a power to whom they pleased, and that the fact of 
their having done so may in this, as in other cases, in 
the absence of direct proof of authority be collected 
from circumstances, it should require clear and cogent 
evidence to prove the improbable fact that they had 
reposed in an inferior officer the power of involving 
them in unlimited responsibility, not only by a fraudu- 
lent misrepresentation, but by an honest mistake or a 
careless inaccuracy, when they had guarded the origi- 
nal issue of the notes by such high and formal sanc- 
tions. In order to try the truth of this assumption, it 
is material to consider the time when, and the circum- 
stances under which this authority is supposed to have 
been conferred, and the nature of the evidence by 
which it is attempted to be proved. 

Mr. Oxborough professes to have derived it through 
Mr. Wood, the Accountant-general in 1824. It will 
be right, therefore, to examine his evidence upon this 
subject. First, let us see wb^t were his duties before 
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this time. In substance, he says, it was his duty to issk 
register the number, date, and amount of each certi- j^^^^ 
ficate brought to the office ; and that thereupon a note, of Bcmoal 
corresponding with the register and certificate, was e^st Imdia 
drawn out, which, having been first compared and CoMPAMy. 
attested by the deputy or sub-accountant-general, was 
sent to the Secretary of the Government for his signa- 
ture, and was afterwards returned to the Accountant- 
generaFs office, to be delivered out to the party enti- 
tled. Mr. Oxborough's duty, therefore, was to make 
and keep a register of the number, date, and amount 
of every note issued by the Company ; but there is 
not the slightest suggestion in the evidence that, prior 
to Mr. Wood's instructions, in 1 824, he had any thing 
to do with the making, signing, or attesting the note 
itself. It appears from other parts of the evidence, 
that about the year 1824, it was discovered that forged 
imitations of the Company's paper had got into circula* 
tion (not, as in the present instance, in the form of exact 
copies of genuine notes, but in that of notes similar in 
appearance, but varying in date, number, and amount), 
and the holders of notes became desirous of comparing 
their securities with the entries in the register ; and it 
was at this crisis that Mr. Wood is stated to have given 
the instructions upon which the appellants principally 
rely* Mr. Oxborough, in his evidence, says, '^ I was 
authorized by the Accountant-general to examine all 
notes sent by individuals, the Bank of Bengal, or 
others, and to put my initials on them when examined. 
I was first so authorized in the end of 1 824. Mr. Henry 
Wood was then Accountant-general. He is now in Eng- 
land. I was so authorized by conversations, sometimes 
by chits.* I do not recollect the words he used ; but, 

* A Hindostanee word for notes. 

S 2 
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as far as I recollect, it was to examine the notes, to 
see that they agreed with our register, and to see that 
they were good notes. It was in the latter end of 
1824 that I first began to examine paper in that way." 
Looking at the circumstances under which these direc- 
tions were g[iven, and the manner in which they were 
conveyed, and the nature of the instructions them- 
selves, it is impossible to believe, without further 
evidence, that Mr. Wood intended diat his clerk should, 
by affixing his initials to these notes, do more than 
certify that, upon comparison, they corresponded with 
the entries in the register ; for, according to Mr. Mot- 
ley's evidence, there was no suspicion at that time that 
this comparison would not afford a sufficient test ; and 
although it appears that, in 1828, it was discovered 
that by the fabrication of fao-similes of genuine notes 
a closer inspection of the instruments had been ren* 
dered necessary, and that it was usual for Mr. Oxl>o- 
rough to subject them to other tests besides the com- 
parison with the raster, yet it is not pretended that 
he received any more extensive general authority from 
Mr. Wood ; for he says, *' From the first orders I 
received from Mr. Wood to examine papers in the way 
I have mentioned, there was no variation of that order 
until after the discovery of the late forgeries in 1829.'* 
But it has been argued, that the extent of Mr. Wood's 
instructions may be collected from acts of particular 
reference by him, and especially from a memorandom 
written across a note from Mr. Parker, in which Mr. 
Parker speaks of the authentication of certain notes ; 
and Mr. Wood writes, ** The examination of diese notes 
is essential to protect the Company from loss. Do them 
without fee:" from which expressions, coupled with 
the language of Mr. Parker s note, it is inferred, that 
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something more than comparison with the register was 
required, and that Mr. Wood evidently contemplated 
the liability of the Company in the event of a mistaken 
opinion; but when it is remembered that the notes 
referred to in this memorandum were sent on behalf of 
the Salt Board, a part of the Company's establishment, 
and therefore that the Company would be the losers 
if they took in payment notes that turned out to be 
forged, the whole force of the argument vanishes ; and 
the circumstance only proves, that a servant of the 
Company in one department was required to exercise, 
in protection of another department of his employers' 
business, the peculiar knowledge which his official 
duties conferred ; and the other instances are open to 
the same explanation. I believe I have now alluded 
to all the direct evidence of Mr. Oxborough^ authority 
from Mr. Wood ; for he denies that the letter, under 
the sanction of which he took his fee, was the warrant 
under which he acted in giving out the certificates. 
And it appears to their Lordships, that the only autho* 
rity given, or intended to be given, to Mr. Oxborough 
by Mr. Wood was, to certify that the notes brought 
for examination corresponded with the entries in the 
register. But if any doubt had been left by the evi- 
dence upon which the appellants rely, it would have 
been removed by reference to the correspondence be- 
tween Mr. Wood and the Government, which clearly 
points to this as the only duty contemplated by Mr. 
Wood, or sanctioned by the Governor-general. 

It appears that on the 25th of June 1 824, which was 
shortly before the date fixed by Mr. Oxborough for the 
earliest direction given to him on the subject, Mn 
Wood, in a letter to Mr. Holt Mackenzie, wrote as 
follows : '* I take this opportunity of submitting to the 
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18S4. consideration of Government the propriety of exacting 
"^ ' from the public sonie fee for searching the registers of 
or Bevq AL the GoYcmment debt, when information is required 
Eas/ikdia respecting the transfer of the proprietary right in the 
CoMPAVY. Government promissory notes. The time of the unco- 
venanted assistants of my office is often inconveniently 
occupied." How? In examining the notes to see 
whether the signatures are genuine ? No ; but '* in 
searching the registers for information connected with 
the Government debt; and it is reasonable that the 
public should pay for the trouble they cause, in the 
same way as they are now obliged to pay for any in- 
formation they may require from the registrai* of the 
Supreme Court ; and I am of opinion that a fee of one 
rupee for searching for each note may not be thought 
too high. Should the Government be pleased to sanc- 
tion a fee of one rupee for searching the registers for 
each note, I would recommend its being paid to the 
uncovenanted assistant who has charge of the re- 
gisters." 

It is impossible to read this letter without being 
satisBed that nothing was contemplated by Mr. Wood 
beyond a remuneration to the assistant for increasing 
labour in searching the register, and that be had no 
idea of investing him with the new and responsible 
power of vouching in any other way for the authenti- 
city of the notes examined ; and the answer from the 
Government Secretary shows that the Governor-gene- 
ral so understood Mr. Wood's object The concluding 
paragraph is in these words : " The Governor-general 
in Council approves and authorizes your suggestion 
that a. fee of one rupee be levied for searching the re- 
gisters for each note." 

But it is further contended^ that although it may be 
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trae that Mr. Wood never iatended to give Mr. Ox- i834. 
borough the powers he supposes to have been conferred ^^^^ ' 
upon him, yet that, in fact, he exercised that power; ofBbmoal 
and, therefore, that as the Bengal Bank and others ^^^ imdia 
might fairly conclude that the practice had the sanction Compaky. 
of the Government, the Company must be responsible 
for the acts of Mr. Oxborough as their agent. If 
Mr. Oxborough had been found in the Accountant- 
generaVs office publicly giving out certificates upon 
notes brought to him by persons anxious to ascertain 
whether they were genuine without having any ac- 
knowledged duty to perform under which such certi- 
ficate could be required, it might, with some colour of 
reason, be contended that the Company must be con- 
sidered as authorizing a practice, which could not have 
been unknown to them, for the only intelligible pur- 
pose to which it could have been referred } but when 
Mr. Oxborough's situation in the office, and his acknow- 
ledged duties to search the register, and to compare 
the notes with the entries, and to certify their corres- 
pondence are considered, the practice which is sup- 
posed to imply authority from the Company to authen- 
ticate the signatures to the notes loses all its weight. 
Neither can it, with justice, be urged that the imposition 
of a new fee might mblead the public into the belief, 
that it was required on account of some additional 
security afforded, for it appears that a copy of the let- 
ter authorizing the fee was hung up in the office, which 
would at once have satisfied any one, who chose to 
make the inquiry, for what purpose the fee was re- 
quired ; and no instance has been proved of the Com- 
pany's having recognised Mr. Oxborough's authority 
by acting upon his certificate, for, according to Mr. 
Mackenzie's evidence, they never paid the interest upon 
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issi. the note without subjecting it to the scrutiny of two 
P^" ^ uncovenanted and one covenanted assistants, even 

OF Bbmoal though it might have upon it Mr* Oxborough^s cer- 

Eaw^Iiidia tificate. 

CoMPAMt. Upon the whole case, therefore, their Lordships are 
of opinion that no authority was in fact given to Mr. 
Oxborough to authenticate the notes in question ; and 
that| looking at the formal manner in which the notes 
were invariably drawn and issued, the cautious exa- 
mination of them, before even the interest was paid, 
the known and acknowledged duties of Mr. Oxbo- 
rough, the form of his certificate, and the avowed pur- 
pose for which the fee was taken, the Company are 
not responsible for any erroneous opinion formed by 
Mr. Oxborough or the Bengal Bank as to the extent 
of his authority. Their Lordships will therefore re- 
commend to His Majesty that the judgment of the 
Court below be affirmed, but, in deference to the 
opinion of the learned Judge* who dissented from that 
judgment, diat it be affirmed without costs. 

* In the court below, Mr. J. Ryan dissented from the judgments 
of the Chief Justice (Sir C. Grey) and Mr. J. Franks. 
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ON APPEAL FROM BENGAL. 

Baboo Benee Suhaee and Baboo] 
Madho Suhaee, Children of Mus-I ^^^_« 
summaut Seetul Bahoo, by their f^^P^^^^^ 
Guardian, Ramchurn Lai - . .J 

Baboo Hurkishen Doss ... Respondent. Feb.7th&8th, 

1 834. 

IHE facts of this case are so fully stated in the The Court of 
judgment, as to render any further detail of them un- wmdy AdTw. 
necessary. The arguments on the part of the appel- ^"^ ©t Bengal 
lants principally turned upon the fact, that the decree affirm a decree 
was made against Seetul Bahoo, without inspection of courtinaa«e 
the books of accounts in respect of the balance of fcspectinga 

1.11 • 1 ij 1 /•! balance of 

wbicn the action was brought ; and, on the part of the paitnenhip 
respondent, it was urged, that as Seetul Bahoo had, to ou^m^iV^^ 
a certain extent, admitted his claims, she ought to hare ^« ^"^J^^ 
produced the original books of account, which were in of the firm, if 
her own possession, in due time, before the court and ^^^^^^ eW- 
arbitrators ; and that, although time had been given dence before 
her to do so^ she had never brought them forwards the^ were not 
until after the decree of the Provincial Court had been f^th^ p^ 

pronounced . vincial Court. 

VOL. II. T 
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Millar and TVigram^ for the Appellants. 
Spankie (Seijt) and Lloydy for the Respondents. 

Vice-Chancellor : — 

It appears in this case that a partnership had been 
carried on between Hurkishen Doss, Dwarika Doss, 
and another person, as bankers, at Calcutta, which had 
transactions in various parts of India. The partBership 
was dissolved about 1 797. Dwarika Doss died before 
1 8o6y and on the 2d of October 1 806 an action was 
commenced in the City C'ourt, which was afterwards 
removed to the Provincial Court of Benares by Hur- 
kishen Doss, against the widow of Dwarika Doss, (who 
seems to have been then resident at Beaares^ and to 
have represented her deceased husband^) for a sum 
alleged to be due on the balaiice of the partnership 
accounts. On the 24th of May 1808 the parties 
agreed, by bond, to refer the accoonte to arbitrators. 
After some intermediate proceedings, the arbitrators 
made their final report about March 1814, which, in 
effect, stated a given sum to be doe, on balance of 
accounts^ to the plaintiffs, subject to certain objections, 
which, it was stated, could not be settled without an 
inspection of the joint^concem papers of the Calcutta 
kothee* There was some dispute on the question, 
whether die original books should be brought from 
Calcutta ; and shortly before the Provincial Court pro- 
n(Hinced its decree, copies of the books wore sent from 
Calcutta to Benares ; but they were not proved to have 
been correct copies. The court, without allowing time to 
verify the copies, or directing that the originals should 
be brought, proceeded to make its decree, which is set 
out in the Appendix, p. 40 : ^' Ordered, That the 
plaintiff's action is decreed to him, and that he re* 
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cover from the defendant, SeetuI Bahoo, the sum of ,33^^ 
263,530 r. Sa.j on account of principal and interest, ' — "^ — ' 
which latter has been awarded in an equal amount Baqoo 
with the principal. The defendant to pay costs on the hurkIshek 
amount proved against her, and the plaintiff on the Dos»w 
amount he has failed to establish ; and that the vakeePs 
fees be calculated agreeably to the former regulation ; 
and, upon consideration of the part the vakeels of the 
City Adawlut took in the case, it is ordered, that they 
receive one-fourth of the fees, and the vakeels of this 
court three-fourths thereof. The defendant has the 
option of suing the plaintiff on the four objections she 
has advanced in this cause." The defendant, after the 
decree had been pronouncedi procured the original 
books to be brought to Benares ; and on the 5th De- 
cember 1817 presented a petition for review, stating 
the fact that the original papers had arrived ; but the 
court declared there was no ground on which to allow 
a review of the case. 

On the 5th of May 1821 the defendant presented a 
petition of appeal to the Court of Sudder Dewanny 
Adawlut, calling the attention of that Court to the fact, 
that the arbitrators* report noticed the objections, and 
that the original papers had been sent to Benares be- 
fore the petition of review was presented, and point- 
ings out, that by the decree liberty was given to the 
defendant to sue the plaintiff in respect of the four 
items which constituted the objections ; but the Court 
of Sudder Dewanny Adawlut, on the 4th of July 1821, 
affirmed the decree, and on the 17th of November 1821 
rejected the defendant's petition of review. 

Upon the face of the report of the arbitration, it 
appears, that the accounts had not been fully taken, and 
could only have been taken by inspecting the original 

T 2 
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1 834. booksy which were at Calcutta, or verified copies of them. 

Seetul '^^^ Provincial Court ought to have postponed making 

Bahoo its decree until either the copies had been verified or 
HvftxisBui the originals had been produced, unless by some means 

^^^ it could have been satisfied, that there was no validity 
whatever in the objections. But the court was not 
satisfied that there was no validity in the objections ; 
for by its decree it reserves a right to the defendant to 
recover what she could upon the objections. It did 
therefore, in effect, decide that a sum should be paid 
as the balance of accounts, although it is admitted that 
the sum to be paid might not be the balance ; and that, 
in substance, no part of it might be due at all. Whe- 
ther the Provincial Court could have admitted the use 
of the original books upon a review of the decree, it 
is not necessary to determine i but it is clear, from the 
Regulation VL of 1793, sect. 16, that the Court of 
Sudder Dewanny Adawlut might have used the evi- 
dence to be supplied by the original books ; but it did 
not do so, nor did it ascertain that the sum mentioned 
as the balance due, subject to objections, was a balance 
due without objection, but affirmed the decree as it 
originally stood. Their Lordships are therefore of 
opinion that the decree must be reversed, and that the 
Court of Sudder Dewanny Adawlut must proceed to 
ascertain what, if any thing, was really due from the 
defendant to the plaintiflf, having regard to the objec- 
tions noticed by the arbitrators. 
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ON APPEAL FROM THE COURT OF SUDDER 
DEWANNY ADAWLUT AT MADRAS. 

Raja Row Vexcata NiladryI j.^^u^t 
Row jJppeU^t- 



V. 



£nooooont7 Sooriah and Rama* 



> Respondents. 



NIAH -.-..--.--J February 1 itb, 

1834. 

1 HE appellant in this case was the Zemindar of J}^ Judicial 
Pittapoor, in the district of Masulipatam. The re- will not send 
spondenty Ramaniah, was his first, and had been, for a^^ort Mow 
many years, his only wife ; the other respondent was for further in- 
her brother, and had been, for a considerable period, tibe^und ^" 
the manager of his territory. Ramaniah bore the ap- e!dde^ceroLht 
pellant no children, and, on his proposing to take a now be pn>- 

j .« J. ^ 1 ^ .1 J 1 duced before 

second wife, disputes arose between them, and she it, when the 
quitted his fortress of Pittapoor, and went to her ^o^^^rtuni- 
brother's house, at Gorasa, who was, about the same ties of bringing 

.. 1- . J /• 1 • • •. A» rr«i forward that 

time, dismissed from his situation as manager. The evidence be- 
original action was brought by the appellant to re- h'^h^^n'^"* 
cover jewels and plate of the value of 352,222 rupees availed hiii». 
6 anas, and 18,890 pagodas in cash, which he stated 
the respondents had carried away from his treasury. 

Miller and IVigram for the Appellants. 

Spankie (Serjt.) and Lhyd appeared for the Re- 
spondents, but were not called upon for any argu- 
ments by the Judicial Committee. 

T 3 
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1 8S4. The Cluef Justice of the Court of Bankruptcy : — 

Ra/a Row ^^ ^^^V ^l^cstion decided by the courts abroad in 
Vkmcata this case was a question of fact, depending upon the 
EifoooooiiTT credit due to the oral testimony of witnesses directly 
SooRiAB. contradicting each other as to facts within their per- 
sonal observation and knowledge. 

In such a case, it is obvious that the court before 
which tibe witnesses are examined, and whicb has the 
opportunity of observing their demeanour, is the best 
qualified to judge of their veracity. When such a 
question, therefore, has been fully heatd^ and impar- 
tially decided, the safest course must be to abide by die 
decision of the court below, unless among the circum- 
stances of the case some test can be discovered, by 
which the truth of the evidence can be safely and 
satisfactorily estimated. 

In this case the burthen of proof was upon the ap- 
pellant, who, by his plaint in the Provincial Court, 
sought to recover the value of jewels and other pro- 
perty alleged by him to have been openly carried away 
from his house ^at Pittapoor, by both the respondents, 
to the house of the male respondent, at Gorasa, a 
distance of eight miles. The plaint was lodged as 
early as May 1819, ^^^ ^^ appellant's last witness was 
not examined till the 21st of December 1821. He 
tendered no documentary evidence, and all the wit- 
nesses named by him, except two, were fully examined, 
and the examination of those two was dispensed with, 
at his own request, upon the plea of ill health, one on 
the 3 1 St of December 1821, and the other on the 7th 
January 1822. After all the defendant's witnesses had 
been examined, the appellant afterwards applied to 
have his cause advanced and decided out of its turn. 



1834. 
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He could not complain, therefore, either of surprise by 

the defence, or precipitancy in the trial. He examined 

nine witnesses, some of whom swore that they had ^^^T 

seen the several articles claimed by the appellant „ *• 

£noogooiitt 

packed up, and, in defiance of remonstrance, carried Soobiah. 
away in 40 packages by the two respondents and their 
attendants ; others of them deposed to their having 
seen the severail packages and part of their contents in 
the possession of the respondents on their way to 
Gorasa ; and one of them stated a conversation which 
he afterwards had with the male respondent, in 
which he admitted that they had brought away the 
jewels. 

On the other side five witnesses were examined for 
the respondents, some of whom as positively swore that 
the male respondent was not at Pittapoor when the 
female respondent left the appellant's house on the 
occasion in question ; that he had gone to Gorasa eight 
days before it, and did not accompany her thither, but 
that she was attended by the appellant's own jemadar 
and bearers, and a sibbundy of 30 people ; that she 
carried away no packages or property with her ; and 
two of the witnesses stated that they had afterwards 
gone to the appellant to demand the jewels belonging 
to the female respondent, when, instead of complain- 
ing that she had already taken them and other pro- 
perty of his, he said that he should soon send for her 
back, and therefore would not send her jewels to her; 
and three of the witnesses further swore that they had 
afterwards seen the jewels in question upon the per- 
sons of the appellant and his bride at Pittapoor. 

It was impossible for the Provincial Court to decide 
the case upon such contradictory evidence without 
imputing falsehood to one side or the. other. The 

T4 
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% 

1834. judge disbelieved the plaintiflf's witnesses, and non* 

Raja Row ^^^^^ ^^™« Stating his reasons in detail. 

Vencata The plaintiff took the case, by appeal, to the Sudder 
Enooooonty Dewanny Adawlut : he was then fully aware of the 

SooRiAH grounds upon which his complaint had been dismissed, 
and had the opportunity of bringing forward the two 
witnesses whom be had before declined to examine, 
and of corroborating their testimony by other evidence, 
but he chose to present his case to the Sudder De- 
wanny Adawlut in the same state, in which he had left 
it for the decision of the Provincial Court, except that 
in his petition of appeal he offered to lay before the 
court certain lists, which had been mentioned, but not 
produced, and therefore not authenticated by his wit- 
nesses when under examination before the Provincial 
Court ; and that he also alleged, but tendered no evi- 
dence to prove, that the respondents had, since the for- 
mer trial, publicly offered for sale some of the jewels 
that they had carried away from his house. 

Upon a full consideration of the evidence, the Sud- 
der Dewanny Adawlut took the same view of the case 
that had been taken by the Provincial Court, and 
affirmed the judgment appealed from. The appellant 
then applied to the court to review its decree^ and 
upon that occasion, for the first time, proposed to 
examine the two witnesses, whom he had named, but 
not examined before the Provincial Court, and also to 
produce some documentary evidence never before ten- 
dered to either court This application was rejected 
by the Sudder Dewanny Adawlut, and the appellant, by 
this appeal. to. the King in Council, seeks to have the 
judgments of the courts in India reversed, or, at 
least, to have the case sent back for further investiga- 
tion. But as the appellant has already had ample 
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opportunity, on two occasions, for bringing forward his i8d4. 
case fully before the courts, of whose judgments he i^^^^Row 
complains, their Lordships are of opinion, that they Vskcata 
ought not to advise His Majesty to remit the case for ehoogoostt 
further inquiry, unless it could be shown that the Pro- Sooriah. 
yincial Court was wrong in disbelieving the appel- 
lant's witnesses, and upon this point the circumstances 
afford no satisfactory criterion. The story told by the 
appellant's witnesses was a very extraordinary and 
improbable one, and, if true, was capable of much 
corroboration that was withheld, and was met by the 
most direct and positive contradiction. The evidence, 
indeed, on both sides is open to much observation, and 
upon the perusal of it different minds might arrive at 
different results ; but the demeanour of the witnesses 
may have supplied a clue to the truth, which the writ- 
ten depositions do not furnish, and therefore, without 
pronouncing any opinion of our own upon the fact, it 
is enough to say, that the courts abroad have declared 
the appellant's claim to be unfounded, and that he has 
furnished us with no test by which we can ascertain 
that their conclusion is erroneous. 

Under these circumstances, their Lordships have de- 
sired me to express their unanimous opinion, that the 
judgment appealed from should be affirmed with costs. 

The next case was an appeal by the former re- - 
spondents against a judgment of nonsuit by the same 
Provincial Court in a suit brought by Sre Vencata 
Ramaniah and her adopted son against the former 
appellant for maintenance, upon the plea that the Raja 
had driven them from his house. The Provincial 
Court thought the evidence did not make out that 
fact, and therefore nonsuited the plaintiffs. The coun- 
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1884. ^ f^ ^^ appellants haying admitted that he could not 

' — "" — support t&e appeal, the court bought that the best 

Vevcata i^^y to dispose of both cases, uader the circamstaDoes, 

Ehoooooiitt ^^^ ^ affirm the jadgments on bo& without costs, and 

Soorsi^ftti. a recommendatioB to that effect i¥as accordingly sent 

to His Majesty id CoundL 
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ON APPEAL FROM THE COURT OF SUDDER 
DEWANNY ADAWLUT OF BENGAL. 

Baboo U'LRtJCK Siisro, Son of ^oopl ^^,. . 

and 

Bent Persad, Son of Seeta Rami „ ,_ 

T) V r Jtcesponaent. 

o^hOO J ^ February I Uh, 

1834. 

lillS suit was instituted on the 8th of July 1812, by When a court 
a claim filed by the respondent in the Provincial Court S^ Jj^nlT 
of Benares to recover a sum of 111,508 rupees 2 anas case depend- 

«--«-.-, - 11 IN inguponques- 

3 pice, half of which (as he alleged) was a sum doDsoffiict 
due on the balance of an account between his father, ckicimmit^ 
Seeta Ram Bahoo, a banker in Benares, and the appel- ^iii not advise 

__ A reversal Oi 

lant's father, Roop Sing, the zemindar of Zuhoorabad their judgment 
and (hree other pergunnabs in that province ; the api^rs wl^e 
other half of it was composed of interest, which, by clear distinct 
the Bengal Regulation XV. of 1792, is not allowed to SSey are'^ 
exceed the principal. The appellant disputed the ^^u'JS doubts 
claim. The first ground on which he opposed it in may be enter- 
the courts below was, that his father had died in the correctness, 
month of August 1 700, when the account of course 

® ' •'•'' A supenor 

was closed, and consequently that the respondent's court having 
right of action was barred by Regulation III. of 1793, dec'reeofan 
sect 16, extended to Benares by Regulation VIL of »"f^/"°^ <^<^"''» 

111 11- ^*'" costs, 

17959 sect. 8, because he had not commenced his suit against the 
within 1 2 years from the time when the cause of it nSrumii^ the"y 

liad required 
and taken much evidence in addition to what had been taken below; HeM, 
that tliey ought not to have given costs against the appellant, and their de- 
cree so far reversed, although affirmed in other respects. 
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1 834% had arisen. This objection, which rested on (he years 
being calculated according to the Hindoo, and not 
Ul^€kSiivo *^^ English calendar*, and which was met by some 
V. evidence on the part of the respondent of the minority 
A8AD. ^£ ^^ appellant during great part of this time, and 
demands having been made on his mother and guar- 
dian, who had admitted the debt, was given up without 
argument on the hearing before the Judicial Committee. 
The other ground taken by the appellant, both in the 
courts below and before the Judicial Committee, was, 
that according to the account between Seeta Ram and 
Roop Sing, (which was filed by the respondent in the 
course of the pleadings) Seeta Ram had been repaid 
all that he had advanced. 

The principal question on this account arose on two 
items of the sum, and the bhurraee, or discount, and 
interest upon them. One of these was of 47,762 rupees 
8 anas, which the respondent stated his father had ad- 
vanced to Roop Sing's agent, Soobuns Lai, in order that 
he might pay it to Mooteechund, a former banker of 
Roop Sing; the other of 17,305 rupees 2 anas 6 pice, 
which the respondent stated his father had paid into the 
treasury of the Raja of Benares, on account of arrears 
of revenue due from Roop Sing. 

The respondent entered into evidence, and proved 
that Roop Sing had been in the habit of making his 
payments of revenue to the treasury through the 

* In Harrington's Analysis, part i. s. s, tit. ** ProTincial Courts,** 
p. ISO, a decision of the Sudder Dewanny Adawlut of tlie s6th of 
September i797> is mentioned, where that Court held, that the 
three calendar months prescribed by Regulation V. of 1793, s. is> 
as the time within which appeals must be instituted from the 
Zillah to tlie Provincial Courts, ought to be calculated according 
to the English and not the Bengal calendar. 
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medium of bankers, who advanced him monies by 1334, 
giving the collector instruments called " Dakhilas," '^T^' ' 
which are engagements or undertakings to pay to UlruckSino 
Grovemment a certain sum for revenue on a specified bemtPersad. 
day ; thatMooteechund had, up to 1 799, been employed 
by him for that purpose ; and that he had become in- 
debted to Mooteechund for advances of this descrip- 
tion in the sum of 47,762 rupees 8 anas. Evidence was 
also given of a personal application by Roop Sing to 
Seeta Ram, in 1 799, to pay this money for him, and 
that Seeta Ram had complied with his request, and 
sent 20,000 dollars to Soobuns Lai and Muthra Doss, 
who were in partnership together as bankers, which 
they sold for 42,862 rupees 8 anas, and 4,900 rupees 
in specie, with which Uiey paid Mooteechund. The 
payment of the other item of 17,305 rupees 2 anas 
6 pice into the treasury was proved by the treasury 
books, as well as all the other items in the account, which, 
independently of charges for discount and interest, con- 
sisted entirely of payments, by way of dakhila, into the 
treasury on account of Roop Sing. The Provincial 
Court pronounced a decree in favour of the respondent 
for the whole amount he claimed, except 2 rupees 1 ana, 
which appeared to have been claimed on a miscalcu- 
lation of the interest, and condemned the appellant 
to pay the costs of both parties. 

The appellant then appealed to the Sudder Dewanny 
Adawlut. That Court directed the Provincial Court 
to cause to be produced before them all th^ books of 
the respondent's house, as far as regarded the accounts 
affecting this case, and also the books of Mooteechund 
and of Soobuns Lal-iuid Muthra Doss, (all of whom 
were then dead,) as to the accounts between them 
and Roop Sing, and that they should forward to the 
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i«di. Sodder Dewanny Adawlut the whole of the ortgtaal 

"7"' ' books of the respondent's honse^ and copies from the 

UlruckSivg leaves of the books of the other bankers which con- 

BfiXTPitBSAo. ^°^ (^6 accounts between them and Roop Sing^ ^^d 

that they should summon before them and take the 
evidence of Sreekishen Doss and three other persons, 
whose names were mentioned in the evidence as per< 
sons acquainted with the affiurs in question. The Pro- 
vincial Court complied with this on]er by sending the 
books and copies required, and they took the evidence 
of Sreekishen Doss, who had been employed by the 
appellant to examine these accounts. The other wit- 
nesses directed to be examined appear to have been 
dead before. The Court of Adawlut confirmed the 
decree of the Provincial Court, with costs, to be paid 
by the appellant. 

Miller and fVigram^ for the AppellantSi 

Insisted up«it die long period that had elapsed 
before the suit' ha4 bMntCooMMmd, some contradic-> 
tions in the^ evidence ol'tkts respottdent's witnesses, 
the circumttMice of an agreeMMt' l l tla ^ otn Seeta Ram 
and SoobuMi Lai and MmImpw IIoss^ ^ich appeared 
on the respoBdem^s boolto^ for"" Ae eqaal division of 
all profits tfitey sllivfti d^riM^ frmtt dte transactions 
between them and Roopr9iligi tite^ observations made 
by Sreekishen on the respondii(nt*s books, and on a 
refusal of an ofier by him, on the part of the appellant^ 
to submit these books, and his observations upon them* 
^the investigaifien of impartial bankers; and they urged, 
that the sums- wefeFtn fact advances from Seeta Ram to 
Soobuns Lai wdMutkraDoss, and not to Roop Sing, and 
thcitat any rate the-eharges for discount on sums not 
advanced i» reader money could not be supported. 
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Spankie (Serj t) aiid Lhydy for the Respondents, were ] g^. 
not cafled upon by tke Court* ^ ' 

Ulrixck Sivo 

Mn JcsTiCE Bosanquxt: — «• 

BibtPebsai^. 

Id this case their Lordships are of optnioD that the 
decree of the Sudder Dewanny Axlawlut ought to be 
affirmed. 

The case on die part of die appellant was put origin 

nally upon two grounds : first, upon its merits ; and 

secondly, upon the law. The latter ground, however, 

namely, that the demand of the plaintiff in the courts 

below bad not been prosecuted widiin the time limited 

by the regulations of the GoTemment, has been g^iven 

up in argument as a matter of law ; but the delay which 

occurred before the commencement of the suit has 

been insisted upon as an ingredient in the merits of 

the case. It is impossible to say that this case is not 

attended widi a considerable degree of doubt and sus» 

picion, arising from the length of time which elapsed 

before die action was commenced, the death of a 

number of persons connected with the case^ and the 

difficulty of making out the transactions between Soo« 

buns Lai, the agent of Boop Sing, the zemindar^ and the 

bankers employed on his behalf. Nevertheless, both 

the Provincial Court, as well as the Court of Sudder 

Dewanny Adawlut, having had the evidence before 

them which appears upon these papers, came to the 

conclusion that the demand of the plaintiff was satis^ 

fiictorily established. 

Now the question does not rest only upon the 
written accounts, but there is also parol testimony, by 
which the demand of the plaintiff is in some material 
points* supported. The Court of Sudder Dewanny 
Adawlut, in giving their judgment, state, that '' It 
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1834 appears to the court, that although no books of any 

^' * mahajun* can be considered good and sufficient to 

UlruckSino prove the claim of a mahajun to bring an action, 

BektPcbsad. without the genuineness of them be established by the 

testimony of him who kept the books, or by that of 
the accountant to the kodiee t> or without there are 
strong presumptions in their favour, yet upon a perusal 
of the extract from the books of the kothee of Gocool 
Doss and Golaub Doss for the Sumbut year 1856, 
whose proprietor was Mootechund, it is in proof that 
dakhila X transactions on account of the pergunnahs 
Zuhoorabad, Shadeeabad, &c. did exist in the said 
kothee ; and from the books of the kothee of Soobuns 
Lai and Muthra Doss it is clear that the sum of 
251,071 rupees 4 anas, on account of the dakhila 
of the pergunnahs in question, was paid from the 
kothee of Seetaram, the father of the respondent, and 
that of that amount the sum of 195,275 rupees 2 anas 
and 9 pice was recovered; also that the sum of 
55,796 rupees 1 ana and 3 pice, which ag^rees with 
the principal claimed by the respondent, is due ; hence 
no suspicion or doubt can attach to the books exhi- 
bited by the respondent." The Court of Sudder 
Dewanny Adawlut therefore proceeded, not simply 
upon the books of the plaintiff himself, but upon a 
comparison of those books with the books of Soobuns 
Lai, the agent of the defendant's father, Roop Sing, 
and also with the books of Mooteechund ; and it ap- 
pears also in another part of the case, that the books 
of the treasury of the Raja of Benares were likewise 
examined to see how far they corresponded with the 

* Mahajun means a merchant or shroff, literally, a great person. 

* Kothee means firm, or mercantile house, 
X See ante* 
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other books that were produced : opportunities there- 1834. 
fore were afforded of looking into all these books, to g^^^ 
see if they made out the transactions in question to Ulruck Siko 
have been fair transactions. BentPebsad. 

Taking the account as it appears on the books of 
the plaintiff, there is "debtor** and "creditor" on 
the one side and the other; and the result of that 
debtor and creditor account, supposing it to be fair, 
brings out the balance recovered in this suit. No one 
who looks at and compares the two sides of the ac- 
count but can fail to see, that they show the balance 
which the plaintiff has recovered in this case; and upon 
which, according to the Regulations in Bengal^ inte- 
rest has been given equal in amount to the principal. 
In corroboration of this account, independently of its 
agreement with the other accounts, there are certain 
circumstances deposed to in parol evidence which ma- 
terially tend to support the respondent's case, notwith- 
standing the suspicions which are excited by the dejay 
in bringing forward the claim, and by its not having been 
brought forward at all until after the death of certain 
parties. 

It appears that Soobuns Lai was the agent for all 
money transactions of the zemindar ; he was what may 
be called his general steward ; and it also appears that 
before these transactions took place with Seeta Ram's 
house, a banker was always employed to pay the money 
due on account of the pergunnahs to the Rajah of 
Benares. The banker immediately preceding Seeta 
Ram was Mooteechund, and there are two other 
bankers mentioned as having preceded him* The 
transactions were carried on by paying the assess- 
ments on the zemindary into the treasury of Benares, 
through the medium of a banker, notwithstanding the 

VOL. II. u 
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1 83.)., zemindar had a steward, or agent, whose duty it was 

^T"^' ' to conduct his money afiairs. It further appears by 

Uleuck Sihg the parol evidence, although not very precisely, that 

BemtPbssad. ^^ ^^^ ^^^^ when Mooteechund ceased to be the banker 

of the zemindar, Roop Sing, there was a sum of be- 
tween 40,000 and 50,000 rupees, (corresponding with 
the sum paid to Mooteechund, and due to him from 
Roop Sing), sent by Seeta Ram to Soobuns Lai, who 
was Roop Sing's agent : in addition to this, a conver- 
sation, in which Roqp Sing applied to Seeta Ram, and 
requested him to pay the debt he owed to Mooteechund, 
was deposed to in the courts below; and although 
there are circumstances in this parol evidence open to 
much comment, it appears to have been satisfactory to 
the judges of those courts, who had much better oppor- 
tunities than we can have of deciding upon the credit 
due to the witnesses. 

The allegations on the part of the respondent, as to 
the payments of the principal sum in question, are, that 
20,000 dollars and 4,900 rupees in specie were sent 
by his father to the agents of Ropp Sing, in order 
that the dollars (which were delivered at two different 
times in sums of 10,000 each) might be sold, and the 
produce of the sale, together with the sum in specie^ 
be paid to Mooteechund. It is further alleged, that 
one of these parcels of 10,000 dollars was sold for the 
sum of 21,431 rupees 4 anas, which, when added to 
the 4,900 rupees, will make 26,330 rupees and a frac- 
tion ; and that the other 1 0,000 dollars produced the 
same sum as the first, which being added to the last 
mentioned sum, makes the whole sum advanced amount 
to 47,762 rupees 8 anas, <o pay the debt due to 
Mooteechund, and which debt, from the inspection of 
Mooteechund's books, appears to have been paid. 
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There is a further sum of 17,305 rupees 3 anas, i834. 
which is said to have been paid into the treasury of b^[^^ 
the Rajah of Benares ; and that a sum to this amount Ulruck Sing 
was so paid in, appears from the accounts of the bentPersad. 
treasury. 

The question then arises, whether these sums were 

paid by Soobuns Lai, the agent of Roop Sing, or by 

Seeta Ram ; the one or the other becoming thereby 

the creditor of Roop Sing. This is the substantial 

question between the parties. It is alleged by the 

plaintiff that his father^ Seeta Ram, furnished this 

money. Now that he did furnish the money in 

dollars appears to have been made out by the parol 

evidence on that subject, if credited, which states, not 

only an application to Seeta Ram to do it, but that 

sums of money were brought in bags apparently cor-* 

responding with the amount in question, from the 

kothee of Seeta Ram. It appears further, that Seeta 

Ram continued to be the banker of the zemindar, and 

that there were debtor and creditor accounts between 

them to a large amount ; and it is not denied that the 

dakhilas were made on the part of the house of Seeta 

Ram, upon the zemindar's account. 

It is alleged, however, that these advances have in 
fact been paid off. Upon this subject we have, in 
addition to the evidence which was laid before the 
Provincial Court, the evidence of Sreekishen Doss, 
which was taken by the direction of the Court of 
Sudder Dewanny Adawlut. His attention was directed 
to these accounts, and he certainly takes upon himself 
to say that, upon looking over these accounts, the result 
of them is, that the debt has been discharged. - But is 
the evidence that Sreekishen Doss has given to be 
taken as proving facts to which he deposes, or is it not 

u 2 
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1834. rather a commentary upon the accounts laid before 

Baboo ^'™> ^'^^^^ which he draws his inference that the money 

Ulruck Siko has been reimbursed to Seeta Ram ? This evidence 

B£KYP£RSiko. of Sreekishen Doss, as well as all the accounts from 

these different houses, and all the parol evidence, was 
brought up and laid before the Court of Sudder De- 
wanny Adawlut. Their Lordships are not prepared to 
say, that there may not be doubts and suspicions in this 
case; but the Court of Sudder Dewanny Adawlut, 
after having examined all these accounts and all this 
evidence, came ultimately to the same conclusion as the 
Provincial Court had done; and the Judicial Com- 
mittee ought to be able clearly to see some distinct 
point upon which the Court of Sudder Dewanny 
Adawlut was wrong, before it can take upon itself to 
recommend a reversal of the decree of that court 
Their Lordships are unable however to say, that in the 
circumstances now brought before them, any clear, 
distinct point appears on the merits (and the question 
turns upon the merits only), upon which they can lay 
their hand and say, that the decision of the court be« 
low was wrong. After examining all the evidence, 
that court has come to a conclusion upon it, which 
their Lordships do not see any sufficient reason to re- 
verse. Great stress, indeed, has been laid upon the 
admission of Soobuns Lai and Muthra Doss to par- 
ticipate in the profits of these transactions : but they 
were not partners in the house of Seeta Ram ; and if 
that house was employed by Roop Sing as his bankers, 
an agreement between that house, and certain other 
persons, that the profits of particular transactions 
should be shared between them, would not form an 
objection to a suit by Seeta Ram, to recover the ba- 
lance due from Roop Sing to his house. 
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The opinion of their Lordships therefore is, that i834. 
the decree of the Court of Sudder Dewanny Adawlut ^T"*' 
should be affirmed, as far as regards the principal and Ulruck Sivg 
interest decreed to be due to the plaintiff in the suit, BEMrr'cRSAD. 
but without the costs of the appeal to that court from 
the decree of the Provincial Court, which was not 
affirmed till further evidence had been required ; and 
also without the costs of the appeal to His Majesty in 
Council. 
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ON APPEAL FROM GIBRALTAR. 

Giovanni Baptista Canepa - - - Appellant; 

and 
Pablo Larios, Martin Larios,and1 r^ j^^,^ 

February 17lh JuAN De DiOS LaSANTA^ - - -J 

1834. 

o Jiibc" The respondents brought an action in the Supreme 
presented for Court at Gibraltar against the appellant, as the acceptor 
rdnwoe^e* ^^ * ^^^l ^^ exchange for 2,000 dollars, drawn upon 
said "This I ^jm in their favour, by a person of the name of Salet. 
you may call At the trial the following was the principal evidence 
£.''''' Heffa adduced. On the part of the respondents, one of their 
good parol ac- clerks, and a merchant who accompanied him, deposed 

ceptance u^^^vi i , 

colony. that they went to the appellant's shop on Saturday, 

Co^mSS* *^^ 3d of March 1832, and that the clerk presented 
not bound by the bill in question for acceptance, and another for 
a Court below payment, to a clerk of the appellant, who took them 
SlJ^"of w!*" into an inner room, from whence the appellant came 
denoe,ai- out, and Said to the respondents clerk, whilst the 
?n^?^^'' money for payment of the second bill was being 
The feet of a ^^unted, <* The other I accept, and you may come for 
witness having it when you like;" that the clerk replied he would come 
of pe^u'ry b ^OT it ou Monday ; but that when he came on that 

^wfuiSde"? ^^y *^^ *^® ^^*'* ^^® appellant returned it, saying that 
appeal, cannot ^'he had uot funds from the person that drew it/' The 

ground fwIU words "Accepted 3d March 1833," had been written 

Tersing the 

judgment * Present: Lord Wynford, the Vice-Chancellor^ Mr. Baron 

made in it. Parke, Mr. Justice Bosanquet, the Chief Judge of the Court of 
imSSfafa^ Bankruptcy, Sir E. H. East, Sir A. Johnston. 

pellant, for 

haviqg attempted to make use of a couviction of this description. 
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on the bill when returned, but a line had been drawn i834. 
through them. On the part of the appellant his clerk 
was called, who swore that he did not hear the appel« 
lant use the words attributed to him ; but it appeared 
that this clerk went away to serve a customer, before 
the whole of the money in discharge of the other bill 
bad been counted. It was also proved that the erased 
acceptance had been written by one of the appellant's 
clerks, without communication with him, and after* 
wards scratched through by the same clerk, at the 
direction of another of his clerks, who conducted his 
correspondence, and who deposed that he had decided 
all questions as to the acceptance of bills from the 
year 1815, since which time he had never known the 
appellant interfere respecting them. It appeared also 
that the appellant and the drawer of the bill in ques- 
tion had been in the habit of exchanging acceptances 
to a large amount, and that the drawer's bills were 
considered in the appellant's house as accommodation 
bills, and were accepted, funds or not 

Upon this evidence the court below gave judgment 
for the appellant for 2,000 dollars and interest, and from 
that judgment the present appeal was instituted. 

The appellant subsequently indicted and convicted 
the respondent's clerk for perjury in his evidence in 
this case, he himself being one of the witnesses against 
him. A transcript of the record of this conviction was 
sent over to England before the appeal was heard, and 
was printed by the appellant amongst the other papers 
laid by him before the Judicial Committee. 

St^hen (Serjt.) and Creswellj for the Appellant, 

After some remarks on the evidence, proceeded to 
comment on the circumstance of the principal witUjess 

U4 
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1 834-. for the respondents having since been convicted for per- 
jury on the trial ; in this line of argument they were, 
however, stopped by the Committee, who refused to 
hear anything respecting the conviction, which they 
unanimously expressed an opinion was not properly 
before them, either for the purpose of influencing them 
as to their judgment upon the present appeal*, or as 
a ground for a new trial under the 3d & 4th W. 4, 
c. 41, s. 13. 

They then proceeded to argue the legal points in 
the case. 

The statute of 1 & 2 Geo. 4, c. 78, by which ac- 
ceptances to all inland bills are required to be in 
writing, does not extend to the colonies. We do not, 
therefore, contend that a verbal acceptance to a bill at 
Gibraltar would be invalid ; but we say that in this case, 
even if all the evidence of the witnesses on the part of 
the respondents is to be taken as true, no acceptance 
was given. All that the appellant meant to do was, to 
declare his intention of accepting the bill, if, upon 
investigation, he found that he had funds of the drawer 
in his hands. Had he proposed to give an absolute 
acceptance, what occasion was there for him to detain 
the bill ? By doing so he availed himself of the gene- 
ral commercial privilege of 24 hours' deliberation, and, 
at the expiration of this time, he delivered it back not 
accepted. Even if he had accepted it, however, the 
case of Cox v. Troy f has decided, that a written ac- 
ceptance may be revoked at any time before the bill is 
delivered back to the holder j and surely, during the 
period that a merchant may strike out a written, he 

♦ See Rex v. Boston^ 4 East, 57a ; Clapham v. WhiiCf 8 Ves. 
35 ; Bartlett v. PickersgUl^ 1 Cox, 15. 
t 5 B. & Al. 574- 
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may retract a parol acceptance. The authority of Coa^ is34. 
V. Troy is supported by Fernandez v. Glynn * ; and 
that is in unison with the opinions of Potier f , which 
were cited with approbation by Lord Ellenborough, in Larios. 
Roper V. Birkbeck'^. That author says, that if the 
drawee, *^ apr^ avoir 6crit au bas son acceptation, et 
sa signature i'a barr6e, avant que d'avoir rendu la let- 
tre au porteur, cette acceptation barr^e sera de nul 
effet, comme il a 6t6 jug6 par arr^t rapport6 par La 
Serra, ch. 10. La raison est, que le concours de 
volont^ que forme un contrat, est un concours de 
volont^s que les parties se sont reciproquement d6- 
clar6es ; sans cela, la volont6 d'une partie ne pent 
acqu6rir de droit k Fautre partie, ni par cons^uent 
etre irrevocable," 

[Bosanquetj J. — Are you aware of the case men* 
tioned in Molloy §, where the words ^' Leave the bill 
with me, and I will accept il," is held an acceptance ?J 

That case is very loosely stated, and it does not 
appear at what time the expressions in question were 
used, whether before or after the dies deliberandi had 
expired. They were understood by Mr. J. BuUer to 
have been used at the latter period ; for in his treatise 
on Nisi Prius, he says, ** that they amounted to an 
acceptance, because it was giving credit to the bill, 
and hindering the protest." In the present case, the 
words in question could not have hindered the protest, 
for the bill could not have been protested till the 24 
hours had expired. Chitty on Bills ||. The next case 

« Cited in 3 B. & Cres. 438. 

t Traitc du Contrat de Change, ptie. i^*:*^, capl 3, s. 3, No. 44. . 
t 15 East, 20. 

§ De Ju. Mar. 1. 3, c. 10, s. 20. 

II Cap. 7, s. 1, No. C, p. 306, in 3th edition ; and see BeUasis v. 
Uc^er, I Lord Kaym, 281. 
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1 834. put by MoUoy is expressly to the effect for which we 
^^ ' contend ; for he states, that if the merchant says, " Leave 
V. the bill with me, and I will look over my accounts 

between the drawer and me, and call to-morrow, and 
accordingly the bill shall be accepted, ** amounts to no 
acceptance. 

There is no instance in our books of a parol accept- 
ance having been held good when anything remained 
to be done. The only reported cases on the subject 
sreLumleyv. Palmer* ^in which the particular facts that 
occurred are not mentioned; BndJ^nvatv.Matkems'ff in 
which the bill was immediately given back. Julian v. 
ShobrookeX^ Claoey v. Dolbin^ and Powell v» Jdbtimer ||, 
which are generally cited as cases of parol acceptance, 
are not so when strictly examined, although the law 
laid down in Lumley v. Palmer is approved of in all 
of them. In this case there is a mere declaration of an 
intention to accept, but nothing done in pursuance of 
it ; and this has been decided not to amount to an ac- 
ceptance, in Anderson v. Hick IT, where the words used 
were, '^ If you will send it to the counting-house agaio, 
^^ I will give directions for its being accepted." Sup- 
pose the appellant had said *^ This I will accept,*' 
and had taken up a pen for the purpose of writing an 
acceptance, could he not, upon recollecting that the 
drawer was in his debt, have refused to do so ? In 
any way, however, the words in question are clearly 
ambiguous ; and the rule of our courts has been never 
to construe words to be an acceptance of a bill, unless 
their meaning has been most clear and unequivocal. 
Rces V. Warwick**. 

• 2 Strange, looo. t i T. R. 182. X a Wilson, 9. 

§ 8 Cas. temp. Hard. 278. || 1 Atk. 610. 

f 3 Camp. 179. ** « B. & Al. 113. 
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Paihck (K« C.) and CUoiby^ for the Respondents : 1 334. 

The rule of the Privy Council has always been, that 
the decision of the Court below, as to the credit due 
to witnesses, shall not be disputed on appeal before 
tbem* Santacana v, Ardevol^. The only question then 
is, upon the effect of the words used by the appellant, 
which we contend amounted to an absolute accept- 
ance. The fact, that the appellant was in the habit of 
accepting accommodation bills from the drawer of the 
bill in question^ i» an answer to the supposition on the 
other side, that he kept the bill for the purpose of exa- 
mining his accounts with the drawer. Had such been 
his intention he never expressed it, and a condition 
that his acceptance should depend upon the state of 
those accounts cannot be supplied by implication. The 
keeping the bill was no doubt for the purpose of en- 
tering it properly in his books. 

In Gftr V. Trot/ the bill was left with the acceptor, 
and he availed himself of the locus pcsnitentUe which 
^he 24 hours of deliberation afforded him ; but here 
the expressions made use of by the appellant have 
been found, by the Court below, to amount to an ac- 
ceptance; and the subsequent detention of the bill 
cannot entitle him to retract it. In Milne v. Prest fy 
after a bill had been left a day for acceptance, the an- 
swer to the holder was, ** It will not be accepted until 
the ship with the wheat arrives from Scotland.'' The 
ship arrived, and the bill (which, it must be inferred 
from the circumstances of the case, had been left with 
the drawee until that time) was refused to be accepted. 
In that case it was left to the jury whether, according 
to the use of language in commercial dealings, the 
answer implied a promise to accept the bill on the 

• VqI. u p. 269. t 4 Camp. 393. 
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18J4.. arrival of the cargo; the Judge being of opinion, that 
if they found it so imported, the defendant was liable 
as acceptor ; and they found that it did so import The 
case put by MoUoy is completely in our favour ; and 
there is no reason to suppose that the words were there 
used after, rather than before the 24 hours had expired. 
The same case occurs in Marius * ; and that author 
proceeds to say, that if a party to whom a bill is pre- 
sented answers, ^^ Leave your bill with me, and I will 
accept it,'' such an acceptance is binding. 

The true distinction appears to be, that a perfect 
acceptance, either in writing or by parol, is irrevocable. 
Where, therefore, bills are left for acceptance, and 
nothing passes between the parties at the time, no 
contract is concluded until the bills are returned, and 
until that time a party may retract his act and cancel 
his acceptance. Where, however, he has by parol, 
either accepted the bill or even promised to accept it, 
the contract is concluded, and he cannot depart from 
it. Clarke v. Cork f. 

Stephen (Serj.) in reply: 

Had the appellant accepted in writing he would 
have been bound, but he availed himself of the 24 hours 
of deliberation. Emerigon % says, *^ Tant que lac- 
ceptant est maitre de sa signature, c'est k dire, qu'il n a 
pas d61ivr6 la lettre de change, 11 peut rayer son accep- 
tation." During the 24 hours he was maitre de sa sig- 
nature. 

[Lord IVynford. — ^The question is, whether his 
signature was necessary or not. Would it be so, if he 
had accepted by parol ?] 
. There was no parol acceptance, because there was 

• P. 16. f 4 East, 57. . . t Cap, 2, s. 4 
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not that concours de volont^s which is required to issi. 
constitute one ; for the appellant did not intend to ac- ^^ 
cept at the time he used the words in question. ^ v. 

[Bosanquet, J. — The words he used must havq con- 
veyed the impression that such was his intention.] 

If the bill was accepted, there was no occasion for 
its being left* 

[Parke, B. — A party,- although he has a parol ac- 
ceptance, may still wish for a written acceptance, as a 
greater security.] 

The cases put in Marius and Molloy are both of 
them merely suppositious cases. There is no decided 
case upon a precisely similar point to this ; and the 
decisions in Cox v« Troy, upon the analogous case of 
a person erasing a written acceptance, is completely in 
our favour. 

Lord Wynford : — 

Their Lordships are of opinion, that the judgment of 
the Court below should be affirmed. 

The rule laid down in the case of Santacana v. 
ArdevoU " that no appeal will lie from the judgment 
of a Court, on the ground that the Court discredited 
the witnesses produced to them by either party," should 
be somewhat qualified, or it would prevent us from 
protecting colonists against the effects of local preju* 
dices, to which jurors, assessors and judges, who reside 
within a jurisdiction of small extent, and are in con- 
stant communication with the inhabitants, are liable* 
In all cases in which the Court of Appeal sees no 
cogent reason for saying, that the Court in whose pre^ 
sence the evidence was given have taken a wrong view 
of it, the safest course is to adhere to its determination. 
But a case may be so unsatisfactory as to require fur- 
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1 834. ^^^ explanation ; so improbable as to be manifestiy 
' "^"^ iin:p?orthy of credit ; or may exhibit circumstances which 
V. should convince any impartial or judicious mind of its 
Labios. truth. In such cases the Court of Appeal should not be 
concluded by the judgment of the Court below, but 
exercise its power of sending a case back for further 
inquiry, with such directions as to that inquiry as it 
may think proper to give- 
In this case, my brother Pai^e and myself for some 
time thought, that the desiring that the bill should be 
left, rendered it improbable that the parol acceptance 
was unconditional ; but the case quoted from MoUoy, 
which is supported by the high authority of Mr. Jus- 
tice Buller, in which the drawer is reported to have 
said, ** Leave the bill, and I will accept it," and in 
which that promise to accept was holden to b^ an 
acceptance, is sufficient to remove that difficulty. The 
holder of a bill accepted by parol may wish to have 
a written acceptance of it, without which it is not 
negotiable &s an accepted bill ; and the acoqitor may 
wish to retain it for a short time, in order to make an 
entry of it in bis books. The terms in which dus 
acceptance was made, show that it was retained for 
the convenience of the acceptor. He does not say, 
'^ Call in 24 hours," as he had a right to say, and as he 
would have said if he had not made up his miBd 
whether he would accept or not ; but " You may call 
for it when you like." 

We thinks that, as it is the practice of merchanti in 
all countries to accept bills of exchai^e in wciting 
and the observance of this practice prevents mudi 
fraud and perjury, no party should be bound by 
a parol acceptance, unless it be proved by clear, con* 
sistent and aatiafaotory ^vidfiRP^. The Legislature^ 
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which has rendered invalid parol acceptances on inland i8S4.. 
bills, has not thought proper to alter the law merchant 
with regard to bills drawn out of Great Britain. This 
bill having been drawn out of Great Britain, the parol 
acceptance of it, which we think satisfactorily proved, 
is binding on the acceptor. We assent to the argu- 
ment that has been addressed to us from the bar, that 
a contract of acceptance, like every other contract^ 
must be proved to have been understood and assented 
U> by both parties ; that is, by the bearer of the bill and 
the acceptor. A parol acceptance may be either abso- 
lute or conditional. If the acceptance be conditional, 
it is not complete until the condition has been proved 
to have been performed. As, if the acceptor says 
" Leave the bill," or, ** Send the bill to my counting- 
house^ and I will accept it ;" it must be shown, in the 
first case, that the bill was left ; and in the second case, 
that it was carried to his counting-house. In this case, 
if there was any condition annexed to the acceptance, 
it was only that the bill should be left, and it was left. 

Although the acceptor, if he had held his tongue, 
might have kept the bill for 24 hours, and during that 
time the holder could not have protested it for non- 
acceptance } yet, by saying " This I accept," he might 
have induced the holder immediately to give the drawer 
further credit. He would delude the holder, there- 
fore, if he was not bound by this declaration. This 
circumstance distinguishes this case from that which 
has been cited at the bar*, and to which I was a party 
whilst I sat on the King's Bench. 

We highly disapprove of the appellant's indicting 
one of the witnesses in this case for perjury, supporting 
the indictment by his own testimony, and attempting to 

• Cox V. Troi/f 5 B. & Al. 574. 
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iss^. use the conviction to obtain a reversal of the judgment 

Cahcpa against himsdf. A criminal prosecution should not be 

V. resorted to until civil proceedings are at an end, and 

the party prosecuting can have no private interest to 

promote by the prosecution. 

The appeal must be dismissed, and the appellant 
must pay the costs fpund due on taxation by the pro- 
per officer ; and we trust that the making persons pay 
costs who prefer indictments for perjury, and attempt 
to make use of those indictments on the hearing of 
appeals^ will prevent parties from having recourse to 
such proceedings in future. 
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ON APPEAL FROM THE SUDDER DEWANNY 

ADAWLUT OF BENGAL. 

SoOTRUGUN SuTPUTTv - - - Appellant; 

Sabitra Dye Respondent*. 7& 9 April 

^ 1834. 

This case was an appeal from a decision of the The greatest 

strictness is 

Sudder Dewanny Adawlut, dated the 4th of August required in 
1812. The proceedings in the courts below are fully «^'>^^n^^<> 

* o -^ prove an 

reported in 2d Macnaghten's S. D. A. Reports, p. 1 2, adoption in a 
under the name of Mussummaut Sabitreea Daee v. '" ^ *"' ^' 
Sutur Ghun Sutputtee. The question in dispute was the 
validity of an alleged adoption of the appellant by the 
respondent's husband, Dhunjee Sutputty ; and a great 
body of evidence was produced on both sides, the 
principal points of which are commented upon in the 
judgment. Considerable discussion also arose in the 
course of the argument, upon some circumstances 
which had occurred previously to the regular com- 
mencement of the suit. It appeared, that upon the 
death of Dhunjee a petition had been presented by 
the appellant, as his adopted son, to the collector at 
Midnapore, praying to have his right to Dhunjees 
talooks acknowledged,. and his name inserted instead of 
Dhiinjee's in the revenue books. A petition was also 
presented by the respondent's brother^ in her name, 
denying the adoption of the appellant by her late 

♦ Present: Lord Wynford, the Vice-Chancellor, Mr. Baron Parke, 
Mr. Justice Bosanquet, the Chief Judge of the Court of Bankruptcy, 
Sir E. H. East, and Sir A. Johnson. 

Vol. II. X 
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1834. husband Dhunjee, and claiming his talooks as his 

' ^ ' widow. Shortly afterwards another petition was pre- 

SuTPDTTY sented in her name, in which she was made to disclaim 

SabitraDte. ^11 knowledge of the first petition in her name, and to 

recognize the appellant as her husband's adopted son. 
The collector, in order to ascertain which was genuine 
of these two conflicting petitions, sent a darogah to 
examine the respondent, who was then living in the 
appellant's house. The darogah reported that the last 
was the petition of the respondent, and the collector 
accordingly put the appellant into possession of Dhun- 
jee's talooks. The respondent subsequently, with the 
assistance of the police, left the appellant's house, and 
commenced this suit for the recovery of the property, 
stating in her plaint that the second petition presented 
in her name was a forgery, and denying any acknow- 
ledgment of it to the darogah. 

Miller and fVigram^ for the Appellant. 
Spankit (Serjt.) and Llqyd^ for the Respondent 

Lord Wynford : 

The law of adoption owes its origin to the timorous 
superstition of the inhabitants of India. That people, 
vainly imagining that by leaving male children in this 
world they secured themselves against the torments of 
the next, seem to have been so anxious to obtain 
natural or adopted sons, that they have established but 
imperfect securities against fabricated adoptions. The 
having three children conferred advantages on Roman 
citizens which induced them to adopt sons ; and when 
they had obtained the honours or the offices which they 
desired, they often turned these adopted children loose 
un the world again. Tacitus, AnnaL I. 15, c. 19, says: 
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'^ Percrebuerat e4 tempestate pravissimus mos, cum i»3i- 
propinquis comitiis, aut sorte provinciarum, plerique sootruguit 
orbi fictis adoptionibus adsciscerent filios, prselu- Sutpuitt 
rasque et provincias inter patres sortiti stattm emit- Sabitua Dye. 
tereDt manu quos adoptaverant." The Romans, and 
those nations which have incorporated the civil with 
their municipal laws, have wisely, therefore, provided 
against such frauds. By the civil law * the sanction 
of the magistrates was essential to the validity of the 
adoption of an infant, these magistrates being autho- 
rized to decide whether, regarding the circumstances 
of the person proposing to adopt, and those of the 
child that he was desirous of adopting, the adoption 
would be to the advantage of the latter. Dig. lib. i , 
tit. 7, 1. 1 7, s. 2 1* By the Code Napoleon, adoptions 
must be registered in the Court of the First Instance 

* This practice was checked by a ienatus eonsultumy mentioned in 
the same chapter of Tacitus : ** Ne simulata adoptio in ulla partd 
munerifl publici juvaret, ac ne usurpandis quidem hsreditatibus 
prodesset ;" and was still further put a stop to by the law of Dio- 
clesian, which endowed the adopted son with a fourth part of his 
adopting father's property, at his death. Cod. lib. 8, tit. 48, lex s. 

f << Primum quidem excutiendum erit, quae facultates pupilU 
sint, et qus ejus, qui adoptare eum velit : ut sstimetur ex compa- 
ratione earum, an salubris adoptio possit pupillo intelligi. Deinde 
cujus yit£e sit is, qui velit pupillum redigere in famillam suam. 
Tertio, cujus idem statis sit : ut sstimetur an melius sit de liberis 
procreandis cogitare eum, quam ex aliena &mili& quenquam redi- 
gere in potestatem suam. Praeterea videndum est, an non debeat 
pennitti ei, qui vel unum habebit vel plures liberos adoptare 
alium: ne aut illorum quos justis nuptiis procreavit deminuatur 
spes quam unusquisque liberorum obsequio parat sibi, aut qui 
adoptatus est minus percipiat, quam dignum erit eum consequi. 
Interdum et ditiorem permittetur adoptare pauperiori, si vits ejus 
sobrietas clara sit vel affectio honestA nee incognita.— Satisdatio 
autem in his casibus dari solet." 

X 2 
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1834. and in the Imperial Court *, and in the latter an oppor 

SooTRUGUN ^""ity ^s afforded to the relations of the person pro- 

SuTPUTTY posing to adopt a child, of showing that the proposed 

Sabitka Dye. adoption ought not to be allowed, this Court having 

authority either to confirm or annul any adoption. In 
our own country, although wills are revocable, we do 
not allo\v the favoured title of heir to be set aside but 
by a will in writing, attested in the presence of three 
witnesses. But according to the Hindoo law, neither 
registration of the act of adoption, nor any written 
evidence of that act having been completed, is. essential 
to its validity. It is to be lamented, that an irrevocable 
act, which defeats the just expectations of the relations 
of deceased persons, may, at any distance of time after 
it is supposed to have been done, be proved by verbal 
testimony. It would certainly contribute much to the 
security of property and the happiness of Hindoo fami- 
lies, if, in a country where the religious obligation of 
an oath is unfortunately so little felt, and documents 
are so readily fabricated, adoptions and all other im- 
portant acts were required to be perfected in the 
presence of some magistrate, and recorded in some 
court. 

But although neither written acknowledgments, nor 
the performance of any religious ceremonial, are essen- 
tial to the validity of adoptions, such acknowledg- 
ments are usually given, and such ceremonies observed, 
and notices given of the times when adoptions are to 
take place, in all families of distinction, as those of 
zemindars or opulent brahmins, that wherever these 
have been omitted, it behoves this Court to regard 
with extreme suspicion the proof offered in support 

• Code Civil, liv. V% tit. 8, cap, l*», s. 2. 
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of an adoption. I would say, that in no case should 1834-. 
the rights of wives and daughters be transferred to sootrog un 
strangers, or more remote relations, unless the proof Sutputty 
of adoption, by which that transfer is effected^ be SabitraDyb. 
proved by evidence free from all suspicion of fraud, 
and so consistent and probable as to give no occasion 
for doubt of its truth. 

At the beginning of this case a striking improba- 
bility occurs, which the appellant has endeavoured to 
account for by a circumstance that is attempted to 
be proved by insufficient and contradictory evidence. 
Dhunjee Sutputty was, according to one. account 22, 
and according to another 30 years old, when he adopted 
Sootrugun. His wife was 18; she had given promise 
of having children, for she had borne a child that year. 
Superstition was not likely to frighten a person so 
circumstanced into the doing an act by which his 
daughter would be disinherited, and the inheritance of 
any son or sons that he might have would be divided 
with a stranger. The Roman and French laws are wise 
in this respect, for they do not permit persons under 
50 years of age to adopt. Heineccius El. Ju. Civ. 
lib. 1, tit. 11, sec. 177 ; Code Civil, liv. ier,tit. 8, s. lere^ 
art. 343. To get over the probability of so young 
a man's adopting a son, we are told a story of his having 
had his nativity cast by a brahmin from the North, 
who assured him that no male children of his would 
live. One should have expected that this brahmin 
would have been produced as a witness, or some reason 
given in evidence for his not having been before the 
Court. Two persons have been called as witnesses, 
who attended Dhunjee Sutputty when he went to this 
brahmin ; one of them knew the brahmin's name, and 
where he resided, and he therefore could have assisted 

X3 
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1 834. in inquiring after him and bringing him, or accounting 

c * "^"^ for his absence, for the brahmin is stated to have lired 

ScTPDirr but four days* joumey from Dhunjee Sutput^'s house. 

Sabitra Dte. These witnesses, however, contradict each other. De- 

by Bhady, the family priest, says that the nativity was 
cast about the seventh or eighth hour of the day, in 
the presence of Luckbun Bhady, Sbibram Sarbhoom, 
Narrain Sidhaut, and himself. Juggemath Chucker- 
butty, the other witness, says, that the calculation was 
made about three hours after sunrise, in the presence 
of himself and Luckiputty. They differ as to the time 
of the casting the nativity, and as to every one person 
supposed to have been present at the time it was done. 
The passage in the defendant's answer, in page 5, is 
not explained to my satisfaction. He says, *' when 
my father first made over his property to me;" he 
would not in his pleading have used these words with 
reference to an act of adoption. Again, '* all the papers 
relative to the talooks, which, during my father's life, 
were in the hands of Luckichum Sutputty." These 
words cannot mean papers relative to the adoption: 
for the main defect of his case is, that there are no such 
papers. 

The evidence as to the signing of the petition of the 
respondent is contradictory. Two witnesses swear that 
she did not sign it, three that she did, but it does not 
appear that any of these witnesses saw more of her 
than her hands. Let us consider, however, the impro- 
bability of her voluntarily signing a petition destruc- 
tive of her own rights, and will not the balance of 
evidence incline against the genuineness of this paper? 

One of the learned counsel admits, that if that be a 
false and fabricated instrument, little credit can be 
given to any part of the appellant's case. I think, that 
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if any important paper produced by the appellant as a 1 834.. 
genuine paper be shown to be false, the Court cannot sJ^^„ 
have any safe ground for deciding in favour of one Sutputty 
who knowingly has produced such a fabricated paper SARiTRADre. 
as a genuine instrument. Sootrugun produced to the 
Court a letter purporting to have been written by a 
zemindar, as an answer to an invitation sent to that 
zemindar to attend the religious ceremonies to be 
observed for the sanctioning his adoption, and which 
letter appeared to have been written before those sup- 
posed ceremonies were performed, although he himself 
fabricated that letter, and obtained the zemindar's sig- 
nature to it many years after the time when it purported 
to have been written. Is not this forgery equally 
destructive of the appellant's case, as that of the 
respondent's petition ? 

But it cannot be doubted that the respondent was 
kept in a state of duress for the purpose of preventing 
her from asserting her rights. The darogah's answer 
to the magistrate's order is an evasion. He wishes to 
satisfy the magistrate that she had not been confined. 
He first reports the answer given to him by Lucki- 
churn, which answer is by a question : ^^ How can peons 
be placed in the inside of a house, in the woman's 
apartment ? " He makes Sabitra say she had not been 
watched by peons, but she adds, *^ The day after my 
brother brought a man from the magistrate, there 
were two peons near my door." The appellant there- 
fore seems to me to have attempted to prevent the 
respondent from bringing her case before the Court by 
duress, and to support his own by false witnesses and 
fabricated instruments. I will not fatigue the Court 
by calling their attention to the numerous contradict 
tions that are to be found in the evidence. I will only 
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1831-. add, that although the Hindoo law does not require 

SooTRucuN *^^* adoptions should be acknowledged in writing, it 

SuTPUTTT is usual, when persons in the situation in life of 

SabitraDye. Dhunjee Sutputty adopt sons, to acknowledge such 

adoptions in writing, to give notice to the ruling powen 
and to invite the neighbouring zemindars and others 
to be present at such adoptions. It is admitted that in 
this case there was no acknowledgment in writing ; 
that no return was made to the ruling power ; that no 
zemindars attended, or were invited to the ceremony 
of adoption. The zemindars were, it is said, asked to 
attend the performance of the religious ceremonies; 
but the time when it is most important for the pre- 
vention of fraud, that • these persons should attend, is 
that of the adoption : for what is then done cannot be 
undone by anything done or omitted afterwards. 

Their Lordships are of opinion that this appeal 
should be dismissed with costs. I hope, that if religion 
has not sufficient moral influence on the minds of 
Hindoos to prevent them from supporting their claims 
by perjury and forgery, self-interest will. When it is 
known, that the calling perjured witnesses, or producing 
forged instruments, will be visited with costs, I hope 
we shall have less reason to complain of parties attempt- 
ing to avail themselves of these wicked means of sup- 
porting or defending causes. 
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DRUMMOND'S CASE. 

Charles Edward Drummomd, Emily 
Felicity Drummond, George Drum- 
MOND, and Francis Hknry Davis 
and Lucy Clementina his Wife 



> Appellants^ 



V. 



The Award of the Commissioners for Liquidating 

the Claims of British Subjects on France*. g&ioApra 

1834. 

On the abdication of his throne by King James IL, a persoo who 
he was accompanied in his exile to France by James cba*^r"*^* 
Earl of Melfort, who was, in consequence of his both of a 
attachment to the Stuart family, attainted by the jeo'undc'r the 
Scotch Parliament on the 2d of July 1695. In the "^"^^1,^^ '*^ 
Act of Attainder t there was a special proviso, "that of a British 
the doom of forfaultur should no ways affect or taint the'^^tute ^"^ 
^he blood of the children procreat betwixt the said ^3Gco.3.c.a6y 

T« 1 J o 1 • T 1 • »> A as the grand- 

Jbiarl and Sophia Lundie. As a recompense to the sonof anatu- 
Earl for the loss of his titles and estates in Great ShSwf 
Britain, James IL, whilst at St. Germain's, bestowed j?^?"^ i^^*), 
on him the titles of Duke of. Melfort and Marquis his fiither were 
of Forth, by the former of which he was afterwards re1^*co*nTry, 
generally known. He carried with him into France " "?^ e^^^ied 

^ to claim com- 

{>ensatioD for a 
osshebassus- 

Mr. Justice Bosanquet, the Chief Judge of the Court of Bankruptcy, ^*"®^ ^"?™ * 

Sir Edward Hyde East, and Sir Alexander Johnson. Iiis^property ^ 

t lliiis Act is printed in the Appendix to the 9th vol. of the by the VreDch 

Scotch Acts of Parliament, p. 1 14. government 

under a treaty 

,.betweenjGreat 
Britain and France, giving compeniialion Fur such u iuss to B ilUh subjects. 



qq6 cases argued and determined 

1834. his son John Drummond, who was lK>rn in Scotland 
•.* ~i^f in the year 1682, of a second wife, after the death of 
Ca^e. Sophia Lundie; and after his lathers death, in 1714, 
assumed the tide of Duke of Melfort John Drum- 
mond married, in 1707, a French lady, Marie Gabrielle 
D'Audibert, the widow of Lord Henry Fitzjames, the 
titular Duke of Albemarle ; and by her he had a son, 
James Drummond, bom at St. Germain's in 1 708, who 
also upon the death of his father, John Drummond, in 
1754, assumed the title of Duke of Melfort, and mar- 
ried a French lady, Marie Berenger, in 1755. James 
Drummond had four children ; James Lewis Drum- 
mond, bom at Avignon*, whilst that city was under 
the dominion of Uie Pope, the appellants Charles 
Edward and Emily Felicity Drammond, and Leon 
Maurice Drammond. James Drammond died on'the 
26th of September 1766, and his son, James Lewis 
Drummond, assumed the title of Duke of Melfort in 
France, and also came over to England in 1783, and 
endeavoured to recover the estates of the house of 
Perth, in which he was unsuccessful, on account of the 
appearance of a descendant of the first titular Duke of 
Melfort by his marriage with Sophia Lundie. 

On the 3d of October 1792, the estate of Lussan in 
Languedoc, which had been left to James Drummond 
by the will of his mother Marie D'Audibert, and de- 
scended from him to James Lewis Drammond, was put 
under sequester by the French government as the pro- 
perty of an emigrant, and subsequently sold by them in 
1 794. James Lewis Drammond died intestate and un- 

* This &ct appeared in the certificate of his birth before the CoiiH 
missionerSy but it was not mentioned in the printed cases before the 
Judicial Conunittee, and in the arguments it was always assumed that 
James Lewis Drummond bad been bom in the kingdom of France. 
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married, in 1 800. His brothers and sister, as his heirs, 1S34. 
put in a claim for compensation, for the value of the DuumioMD'* 
estate at Lnssan, before the Commissioners. It was ^^^^ 
not, however, delivered until after the expiration of the 
time prescribed by the first convention for that purpose ; 
but as the funds proved to be more than sufficient for 
the liquidation of the claims which were delivered in 
proper time and established, it was, in pursuance of 
a direction of the Lords of the Treasury, adjudicated 
upon by the Commissioners in 1827. They rejected 
the claim. The grounds upon which they founded 
their rejection was, that as far as they could compre- 
hend the meaning of the Scotch Act of Attainder of 
the Earl and first titular Duke of Melfort, his son John 
Drummond was included in it ; that the family had 
constantly resided in France, and the sons been styled 
Dukes and Counts of Melfort, and had held rank in 
the French army ; and that James Lewis Drummond, 
especially, was, in all the leases and documents pro- 
duced to show his possession of the estate, described as 
Colonel, even in the year 1 780, during the existence of 
a war between Great Britain and France ; and that the 
property was sequestered in October 1792, in conse- 
quence of the decrees against emigrants. They resolved, 
upon these grounds, that there was no pretence for 
stating that the British character was ever imputed to 
the claimants by the French authorities ; and as the 
loss sustained by them was not a consequence of the 
decree against British subjects and their property, their 
claim did not fall within the purview of the con- 
vention. 

Leon Maurice Drqmmond had died during the 
prosecution of this claim, but his two children, George 
Drummond and Lucy Clementina Drummond/ to whom 
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1834. his title had devolved, joined with his brother aod 
Drummond's ^^^^^^ ^^ appealing from the Commissioners' award. 

Case. 

Lushington (Dr.) and Stinton^ for the appellants : 

By the 4th additional article of the treaty of Paris 
of the 30th of May 1814, it was provided that Com- 
missioners named by the British and French Govern- 
ments, " s occuperont de Texamen et de la liquidatioa 
des reclamations des sujets de sa ]Vfajesl6 Britannique 
envers le gouvernement Fran^ais, pour la valeur des 
biens, meubles ou immeubles, indument confisqu6s par 
les autorit&s Francaises, ainsi que pour la perte totale 
ou partielle de leur cr^ances, ou autres propriet6s 
indument r6tenues sous le sequestre depuis Fannie 
1 792." This treaty was confirmed by the 9th article 
of the treaty of Paris of the 20th November 1815, 
in which it was agreed between the high contracting 
powers, that two conventions should be entered into 
for the purpose of better carrying it into execution* 
This was accordingly done, and by the 5th article of 
the convention No. 7, rules were laid down as to the 
evidence necessary to be produced by the British 
claimants in respect of immoveable property, before the 
Commissioners. In neither the treaty of 1814, nor 
the convention No. 7, is there any limitation of the time 
within which it was necessary that the confiscation or 
sequestration of immoveable property should have been 
made, in order to entitle the British owner to compen- 
sation in respect of the loss of it. With regard to 
cr^ances or debts, the 4th additional article of the 
treaty of Paris only directs the Commissioners to 
inquire as to those which had been unduly held 
:under sequestration since the year 1792; and the 
convenlion No. 7, in its 1st article, directs that the 
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subjects of Ins Britannic Majesty, '^ porteurs des is34. 
cr^ances sur le eouvernement Francais, lesquels en con- ^ * ^' ' , 
travention k I article 2 du traite de commerce en 1786, Case, 
et depuis le ler Janvier 1793, ont ete atteints k cet 
egard par les effets de la confiscation et du sequestre 
decretes en France, seront conform^ment k Tarticle 
4 additionel du traite de Paris, eux, leurs heritiers, ou 
ayants cause sujets de sa Majeste Britannique, indem- 
nises, et payes apr^s que leur creances auront ete re 
connues legitimes, suivant les formes, et sous les con- 
ditions ci-apr^s." And it then goes on, in the following 
four articles, to provide compensation for British holders 
of confiscated " rentes perpetuelles et rentes viagferes" 
granted by government ; and in the 7th article com- 
pensation is provided to 'British subjects for their 
creances, on account of loans to the French govern- 
ment, mortgages on sequestered property, or any other 
creances not comprised in the preceding articles. From 
an unfortunate mistake in the official translation of the 
I St article of this convention, by which the word cre- 
ances has been rendered " claims" instead of " debts," 
a doubt has been raised whether any claims can be 
made in respect of immoveable property confiscated 
or sequestered previously to the 1st of January 1793. 
This point cannot, however, be supported, as it is as 
contiary to the practice of this Board and of the Com- 
missioners in other cases, as it is to any sound con- 
struction of the treaties in question. 

The confiscation of the property having been made 
as that of an emigre, ought not to debar the claimants 
from compensation. There is not a word in any of the 
treaties which confines the compensation to losses in 
consequence of the decrees against British subjects. 
The Revolutionary government were too eager for 
plunder to be very particular as to the pretexts they 
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1834. used to countenance their seizing it Even the name 
„^ " ' , of the British ambassador was inserted on the list 

DrUMMONOS ^ . T/» 1 i* . 

Case. of emigrants. If the confiscation was contrary to 
international law, what could it signify whether it 
was made under the pretence of emigration, or the 
British character of the individual ? The only points 
to be inquired into according to the true spirit of 
the treaties, are, ist, the actual undue confiscation 
or detention of the property by the French govern- 
ment ; 2dly, the fact of the owner of it having been 
a British subject. This was the opinion expressed by 
Sir William Grant in Pilkingtan's c^se*^ and also by 
Lord Stowell in. the decision of the subsequent case 
of Mr. Bqydli; and such were the principles upon 
which the mixed Commission, previously to the con- 
vention of the 25th of April 1818, acted in most cases, 
especially that of Mr. Wartington. All these points 
were indeed especially raised in Deoereux% case, who 
claimed as executor of Mr. Fanning. Mr. Fanning 
was an Irishman, who had purchased an estate in 
France, and in 1776 obtained letters of naturalization 
. and nobility. He after that time continued to live in 
France, and to call himself by his French title of 
Comte de Fanning until the Revolution, when he came 
over to England. In November 1791 his estate was 
sequestered as the property of an emigprant, and part 
of it afterwards sold. The Commissioners rejected 
the claim of his executor for compensation, on the 
ground that the loss was not a loss in contravention of 
the 2d article of the treaty of 1786, and since the 
1st of January 1793. Mr. Devereux appealed to the 
Privy Council, and the reasons aflixed by the law 
officers of the Crown to the case in support of the 
award were, that " it was proved that the property in 

• Antt^ p. 7. f Post. 



BEFORE THE PRIVY COUNCIL. 301 

question was confiscated and sequestered previously i854. 
to the year 1 793, and not on grounds connected with ' ' ' , 
the asserted character of Mr. Fanning as a British Case. 
subject ; and that there was no ground for compensa- 
tion within the provisions of the treaties and conven- 
tions referred to." The Privy Council, at which Sir 
William Grant attended, rescinded the Commissioners* 
award, * and directed them to give Mr. Devereux 
compensation. The principal question that was made 
indeed before them, was not the time of, nor the 
pretext for the sequestration, which were considered 
as points already settled ; but whether Mr. Fanning 
had not lost his claim to compensation as a British 
subject by having accepted the character of a French 
one, and the decision principally proceeded on the 
ground that his naturalization was not sufficiently 
established *. 

The only question that remains is, whether James 

* It was not proved that the proper official seal was affixed to 
hia letters of naturalization. The ConunissionerSy in consequence 
of this decision, for which no reasons were given, addressed a letter 
to Sir V^illiam Grant, requesting to know whether they were correct 
in the conclusion they had drawn, <* that the award was rescinded 
principally on the ground that the naturalization had not heen 
sufficiently established in proof, and not from their having assumed 
a wrong principle in deciding that a British subject, duly and 
formally naturalized in Fnmce, cannot claim against that country 
under die convention aoth November 1815.** Sir William Grant 
replied to this by a letter dated the 15th October 1820, in these 
terms: <* Gentlemen; In reply to your letter of the 13th, I beg 
leave to state that the Privy Council, following in appeals from the 
Commissioners its practice in other appeals, does not in its orders 
state the grounds on which they are made ; but I have no diffi- 
culty in informing you that you are perfectly correct in your con- 
ception of the ground on which the case of Mr. Devereux was 
decided* I have, &c/' 
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183 i. Lewis Drummond was a British subject. By the sta- 

©i^iii^D's ^"^^^ ^^ 7 Anne, c. 5, 4 Geo. 2, c. 21, and 13 Geo. 3, 
Case. c. 21 , the grandchildren of natural-bom British sub- 
jects, although those grandchildren are born out of the 
realm, are declared to be British subjects '* to all in- 
tents, constructions and purposes whatsoever." The 
, only exception from the benefit of these Acts is against 
those " whose fathers, at the time of the birth of such 
children respectively, were or should be attainted of 
high treason by judgment, outlawry or otherwise, or 
were liable to the penalties of high treason or felony 
in case of their return to Great Britain or Ireland ; 
or whose fathers, at the birth of such children respec- 
tively, were or should be in the actual service of any 
prince or state at enmity with the Crown of England 
or Great Britain/' James Lewis Drummond was^the 
grandson of John Drummond, Lord Forth, a natural- 
born British subject, against whom no judgment of 
high treason was ever pronounced. It is impossible 
indeed to understand upon what grounds the Commis- 
sioners can suppose him to have been included in the 
Act of Attainder against his father the Duke of Mel- 
fort, for his name never once occurs in it. The only 
method of accounting for it, is by imagining them to 
have thought, that as there is an exception in it in 
favour of the children of the Duke by his first marriage, 
and no exception in favour of those by the second 
marriage, the latter must have been attainted by impli- 
cation. This, however, is an error which it is unne- 
cessary to coipbat ; for in England the effect of an 
attainder on the son of the person attainted, is simply 
to prevent him from inheriting lands or titles from his 
father; and in Scotland, before the Union, the effect was 
even less extensive than in England. The exception in 
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iavour of the Duke's children by the first marriage was 1334.. 
doubtless solely for the purpose of enabling them to take 
their father's life interest in their mother's estates, with- '""cirE" 
out undergoing the process of rehabilitation. There 
is no proof of either James Lewis Drummond's gi*and- 
fatber having been in the service of any foreign power at 
enmity with Great Britain at the time of the birth of 
his father, or of his father having been so at the time 
of his own birth. The case is therefore precisely 
similar to that of Mr. Gregorie, to whom these same 
Commissioners awarded compensation, although both 
he and his father had been bom abroad. In another 
case, of a claim by Lord Trimleston *, they came to 
a decision of the same nature. The conclusion of the 
Commissioners, that the British character was never 
attributed to the claimants by the French authorities, 

m 

is unwarranted by any evidence in the case. The 
Drummonds had always borne the British title of 
Melfort, and are so designated in all the documents 
that have been produced. James Lewis Drummond 
himself endeavoured to establish his title to an estate 
in Great Britain, and the fact of his having been 
designated '^ Coloner in a lease in 1780, affords no 
evidence whatever of his bearing such a rank at that 
time in the armies of France. 

If, however, James Lewis Drummond was not a 
British subject, he must be considered to have been 
in the unfortunate state of having no country at all. 
" In order to be of a country," we are told by Vattelt, 
" it is necessary that a person be born of a father who 

* The facts of this case, as stated at the bar to have been proved 
in a trial in Ireland, varied from those tliat appear on the Comniis- 
sioners' award. 

t Law of Nations, book 1, c. 19. 

VOL. 11. y 
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1 83 K is a citizen, for if he is born there of a foreigner, it 

DtuMMOKo's ^^'^ ^^^y ^® ^® place of his birth and not of his 
Case. country.*' His grandfather, John Dnimmond, ^^as a 
British subject by birth, and never naturalized in France; 
his father, James Dnimmond, was consequently not a 
French subject by birth, and never became so by natu- 
ralization, and James Lewis Drummond therefore could 
not acquire from his father James a character which 
he had not himself to impart. The Drummond family 
formed in France one of that class of perpetual inha- 
bitants which Vattel * describes as '* united to a society 
without participating in all its advantages, and whose 
children follow the' condition of their fathers.'' 

The King's Advocate, Sir Herbert Jetmerj and 
the Attorney-General, Sir John Campbell (with 
whom was Baldwin) in support pf the award. 

The property in this case was sequestered as the 
property of a French subject and emigrant. If James 
Lewis Drummond was a British subject only, this 
country might have complained of such a confiscation 
and demanded reparation for it, but he was, in fact, at 
that time, a French subject, and the sequestration was 
made of his property in that character long before any 
decrees had been passed against British subjects. It 
Mould be difficult to maintain that the French govern- 
ment had not by international law the right to deal as 
it thought proper with its own subjects. Admitting 
that the grandfather of James Lewis Drummond was 
not affected by the Act of Attainder against his great 
grandfather, and that, technically speaking, he was, 
according to the statutes of this country, a British 
subject, still treaties must be interpreted according 

* Law of Nations, book i, c. 19, 
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to the law of nations, which requires words to be taken 1334. 
in their ordinary meaning:, not in the artificial sdnse which ^' ^ ' , 
may have been imposed upon them by the particular Case. 
statutes of a particular nation. When, therefore, a treaty 
speaks of the subjects of any nation, it roust mean 
those who are actually and effectually under its rule 
and government^ not those, who although living out 
of its dominions, and never having been subject to 
its government, it may choose to designate its sub- 
jects in its own municipal laws and statutes. It never 
could have been the intention of the framers of this 
treaty that the expression, ^* British subjects," should 
include persons who were also French subjects. How 
could, indeed, a French negotiator be acquainted with 
the technical rule of English law, by which a roan, 
whose father and himself were bom in France, is to 
be considered a British subject? This rule cannot, 
however, be taken as inflexible, even in the courts of 
Great Britain; for there is no doctrine better established 
in them than that the duties of allegiance and the right 
to protection • are inseparable, and the subject who is 
entitled to the latter is also bound to render the former ; 
yet if James Lewis Drummond had served in the 
French army against Great Britain, and been taken 
prisoner, would any one have contended that he was 
guilty of high treason, and liable to be executed ? If, 
however, he was entitled to the protection of a British 
subject, he must be considered as having been liable to 
the consequences of the breach of his duties as one. 
The only effect of the Naturalization Acts is to confer the 
benefits of naturalization in Great Britain on those who 
come there and avail themselves of them. They cannot 
be held to naturalize a man who, like James Lewis 
Drummond, passes his whole life in a foreign country, 

Y 2 
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1834. and whose only visit to England was to prosectrte an 
T> f unfounded claim. 

Case. The decisioQ of the Commissioners in one of the 

claims by Mr. Gregorie is of little weight, as of 
course there is no appeal from their decision if it is 
in favour of the claimant. In another claim which 
was made by him they rejected it, and their award was 
confirmed by the Privy Council ; but it must be con- 
fessed that little inference can be drawn from that 
decision, as there were other points involved in the 
case. The determination of the Privy Council in 
Deoereuxs case is in our favour, as it is clear that had 
Mr. Fanning) although bom in Ireland, become a 
French subject, he would have been held not entitled 
to compensation as a British subject. According to 
that decision, therefore, if James Lewis Drummond 
was, as we contend, a French subject, by the municipal 
laws of France the claimants are entitled to nothing, 
and that he was a French subject is clear from all the 
authors of the French laws. 

Pothier, in his Traite des Personnes*, says, that all 
persons bom in countries under the French dominion 
are reputed Frenchmen, whether their parents were 
Frenchmen or foreigners, and that the mere birth 
within the kingdom of France gives them the rights 
of natural-bom subjects, independently of the origin or 
dwelling-place of their father and mother. This doc- 
trine has been confirmed by a late case since the Re- 
volution, and which is reported at length in Merlin s 
Repertoire de Jurispradence, art. " Domicile," sec. 13. 
Philip Walsh, the grandfather of Marshal Walsh 
Serrant, was an Irishman, who came to France in 

* Partie ler. tit. 2, sec* lere. 
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the suite of James the 2d, and was never naturalized ; iK3i. 
he had a son, Francis Walsh, the father of the Marshal, d^^t^i^ond'a 
who was bom in France, but was never naturalized Case. 
there ; the Marshal himself was born in Si>ain, during 
a visit his father made to that country, and accom- 
panied his father to France on his return there. The 
Marshal was cited in two personal actions before the 
civil tribunal of Angers, in which province he had an 
estate, and he pleaded to the jurisdiction of that tri- 
bunal, and demanded to be cited before the tribunal of 
the First Instance at Paris, the place of his domicile. 
It was replied, that he was a foreigner, and therefore 
could have no domicile, but only a residence, and that 
the actions were properly brought against him in the 
arrondissement of Angers, where he had a residence as 
well as at Paris. The tribunal at Angers adopted this 
latter reasoning, overruled his pleas to their jurisdiction, 
and ordered him to plead to the actions. He appealed 
to the Court of Cassation at Paris, and that court, by 
an arr^t of the 8th Thermidor, an 11, annulled the 
judgments of the Court of Angers, and sent the parties 
before the tribunal of the First Instance at Paris. The 
ground on which this latter judgment was pronounced 
was, that both Marshal Walsh and his father were 
Frenchmen ; and the reasoning of M. Cassaigne, the 
juge rapporteur, seems decisive as to the law of France 
upon the subject. He says, '* II est d ailleurs un 
principe reconnu par les auteurs que sous Tancien re- 
gime les enfans n^ en France, quoique d'un Stranger, 
^taient reputes par leur naissance vrais Fran^ais ; 
qu'il en etait le m^me des enfans n^s dans le pays 
Stranger d'un pere Fran^ais, lorsque celui-ci n*avait 
pas ^tabli un domicile dans ce pays et perdu Tesprit 
de retour." It is impossible to doubt, after a deci- 
sion in a case so parallel to the present, that James 

Y3 
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1834 Lewis Drummond was a French subject according to 
' ' ' , the laws of France, and therefore not entided to claim. 

Case. in the character of a British subject, compensation from 
the French Government for a loss he suffered as a 
French subject, for a breach of the municipal laws of 
France, by his emig^tion from that country. 

Lwhington (Dr,) in reply : * 

The simple question is, whether the expression '* Bri- 
tish subjects/' occurring in a treaty entered into on 
behalf of the British nation, is to be interpreted to 
mean that class of individuals who are designated as 
such by the laws and statutes of Great Britain, or 
whether a restricted and confined sense is to be 
attributed to it, according to some new and undefined 
rule of international law, as has been contended for on 
the other side. A nation is the only proper judge of 
who are its own subjects, and according to the laws of 
our own nation, James Lewis Drummond is a British 
subject Even according to international law he could 
not, according to Vattel, be a French, and there^ 
fore must be regarded as a British subject The 
authority of Pothier, however high it might be with 
regard to the law of France at the time that he wrote, 
is by no means to be depended upon as to the law of 
that country on the 3d of October 1 792, when the 
estate of Lussan was sequestered. In fact, the law as 
to the acquisition of the rights of French citizens had 
at that time been very considerably altered*, and 

* By the 9d section of the sdtitle ofthe French constitution of the jd 
September 1 79 1 , it is declared that ^* those are French citizens who are 
bom in France of a French father; who havipg been bom in France 
of a foreign father, have fixed their residence in the kingdom ; who 
having been bom in a foreign country of a French father, have re* 
lumed to settle m Fr^ce, and have taken tie civic gatk ; in fin^ «iio 
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nearly approached to what it h now under the Code 1834'. 
Civil, by the 9th article of which it is incumbent upon drimmond'* 
the child of a foreigner born in France, if he wishes to ^'^^'^• 
claim the character of a Frenchman, to declare his in- 
tention to fix his domicile in France within a year 
after he has attained his majority. In the published 
accounts of the conferences on that article, it appears 
that Buonaparte wished to have made the law exactly 
as it has been stated on the other side, by enacting, 
that ^^ tout individu n^ en France est Fran^ais ;** but 
his proposal was not adopted, and Tronchet observed, 
speaking of the law then existing, that the fact of birth 
on the French territory, ** ne donne que Taptitude 
d^acquerir la jouissance des droits civils ; roais cette 
jouissance ne doit appartenir qu'4 celui qui declare la 
vouloir accepter*." In the case of Marshal Walsh Ser- 
rant, his father had accepted a peerage, and he himself 
had done every act in his power, by serving in the French 
armies and by voting as a peer in the election of peers 
for the EtatsGeneraux, to declare himself a Frenchman, 
and the decision of the Superior Court in that case 
might be well supported on other grounds than those of 
the birth of his father in France. Even, however, if 
the general law of France with regard to strangers 

• 

having been bom in a foreign country, being descended in whatever 
d^ree from a Frenchman or Frenchwoman, who had left their 
country from religious motives, come to reside in France, and take 
the civic oatkJ" By the 3d section it is declared that '* those who 
having been bom out of the kingdom of foreign parents, but reside 
in France, become French citizens afler five years' continued resi- 
dence in the kingdom ; if, besides, they have acquired immoveable 
property or married a Frenchwoman, or formed an establishment 
of agriculture or commerce, and ift/tey have taken ike chic oath.*' 

* Conference du Code Civil, vol. i. p. 37. 

Y4 
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1834-. bad been as it is stated by Pothier, still it did not apply 
Drcmvokd's *^ ^^ English who emigrated with James II. who, 

Case. by virtuc of special edicts in their favour by Louis XIV. 
and Louis XV., formed a separate people from the rest 
of the inhabitants of France, observing the religion and 
following the laws and customs of their original coun- 
try. Merlin Rep. de Ju. art *' Anglais." According, 
therefore, to the laws of England, of France, and the 
general law of nations, James Lewis Drummond must 
be considered as a British subject, and his heirs, the 
present claimants, entitled to compensation for the loss 
of his estate. 

loth April. The Vice-Chancellor : — 

1834. 

Tliis case comes before us on an appeal from a deci- 
sion of the Commissioners for the Liquidation of British 
Claims on France, which was made under these cir- 
cumstances : 

John Earl of Melfort left this country when James II. 
abdicated the crown, and was by James, when in 
France, created, as far as he could be, Duke de Mel- 
fort. The Earl took with him his son. Lord Forth, 
who was born in Scotland in the year 1682. Lord 
Forth lived in France from his arrival in it till the day 
of his death. In 1707 he married Gabrielle d'Audi- 
bert, the owner of the estate of Lussan. There was 
issue of that marriage a son, James Drummond, who 
was bom in France in the year 1708; he married 
Marie Berenger, a French lady, in France, and was 
buried in France ; and there is nothing in the papers 
before us to show that he lived at any time in any 
other country than France. Gabrielle Duchess of 
Melfort, by her will, gave the estate of Lussan, to her 
son, James Drummqnd ; he had a son, who was born 
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ID France, and though, for a short time and an occa^ 1834. 
sional purpose, he was in Scotland in 1783, yet he drdmiioiio's 
was domiciled in France till he emigrated from it in Case. 
1792. To him, James Lewis Drummond, the estate 
of Lussan passed, upon the death of his father, James 
Drummond, in the year 1 766. 

The estate of Lassan was seque^ered by the Go- 
vernment of France in 1792, on account of James Lewis 
Drummond being, in the language of that Government* 
an emigri, and it was sold in 1 794. The treaty, in 
respect of which the claim has been made, provides, 
by the 4th additional article, that compensation should 
be given to British subjects for the value of their pro- 
perty, moveable or immoveable, illegally confiscated 
(indument confisquf). The Commissioners rejected the 
claim for compensation, and on the appeal from their 
award the question is, whether, according to the terms 
of this treaty, the lands of James Lewis Drummond 
can be considered to have been unduly confiscated in 
the years 1792 and 1794. 

The treaty between England and France meant to 
provide an indemnity to all British subjects for their 
losses, occasioned by the illegal acts of the French 
Government The Commissioners, by their award, 
seem to consider that James Lewis Drummond was not 
a British subject, for they think that Lord Forth was 
included in the Scotch Act of Attainder, passed in the 
year 1695, against his father. But that Act evidently 
did not include Lord Forth ; and the consequence, 
therefore, is, that according to the words of the Acts 
4 Geo. 2, c. 21 & 13, Geo. 3, c. 21, James Lewis 
Drummond was a British subject But though formally 
and literally, by the law of Great Britain, he was a 
British subject, the question is, whether he was a 
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18S4. British subject within the meaning of the treaty. He 
^ — ^ — * , might be a British subject and might also be a French 
Case. Subject ; and if he were a French subject, then no act 
done towards him by the Government of France could 
be considered an illegal act, within the meaning of the 
treaty, which could only mean to provide indemnity 
where the act done towards the British subject was 
illegal by reason of the law of nations, or of some 
treaty subsisting between France and Great Britain. 
But neither the law of nations, nor any treaty, bound 
the French Government to act otherwise than as it 
thought fit towards its own subjects. Was, therefore, 
James Lewis Drummond, in the years 1 792 and 1 794, 
a French subject, according to the law of France then 
existing ? 

The authority of Pothier has been resorted to by us 
in order to ascertain what was the French law on this 
subject in 1 792 and 1 794, and from what he lays down 
in the 2d title of the 1st part of his treatise, *^ Des Per- 
sonnes,*' it certainly appears that James Lewis Drum- 
mond was a French subject He says, '^ Les citoyens, 
les vrais et naturels Fran{:ais, suivant la definition de 
Bacquet, sont ceux qui sont n6s dans l'6tendue de la 
domination Fran^aise et ceux qui sont n^ dans nos 
colonies, ou m^me dans les pays Strangers, comme en 
Turquie et en Afrique, ou nous avons des 6tablissemens 
pour la commodit6 de notre commerce:'' and after 
mentioning certain cases, he proceeds to say, " Au reste 
pour que ceux qui sont nds dans les pays de la domina- 
tion Frauj^aise^ soient reputes Fran^ais, on ne considere 
pas s'ils sont nds de parens Frani^ais ou de parens 
Strangers, si les Strangers 6taient domicili^s dans le roy- 
aume, ou s'ils n'y etaient que passagers. Toutes ces cir- 
constances sont indiff(6rentes dans uos usages : la seule 
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naissance dans ce royaume donne les droits de natura- 1334. 
lit^, independamment de rorigine des p^re et m^re, et ' ^^ 
de leur demeure/' Thus there is an express authority Case. 
that a person standing in the situation of James Lewis 
Drummond, in the years 1792 and 1794, was a Frendi 
subject The authority of the text writer is confirmed 
by fValsh's case, cited from the Repertoire de Jurispru-* 
dence, p. 1 8. The decision in that case was on the 27th 
of July 1 803. A section of the Code Napoleon has 
been cited to us, and observations which were made 
during the discussions that took place respecting the 
formation of that part of the Code, and which have 
been printed as a commentary upon the text, have 
been read ; but no distinct authority has been shown 
which contradicts the law, as laid down by Pothier, 
supported by the decision cited in the Repertoire; and 
if the law had been otherwise, it is reasonable to sup« 
pose it would have been distinctly stated to be so in the 
Discussions on the Code Napoleon, which were printed 
in 1827. 

Their Lordships are therefore of opinion, that 
although James Lewis Drummond was technically a 
British subject in the years 1792 and 1794, yet he was 
also, at the same time, in form and in substance, 
a French subject, domiciled in France, with all the 
marks and attributes of French character. He and 
his family had resided in France for more than a cen- 
tury ; and the act of violence that was done towards 
him was done by the French Government in the 
exercise of its municipal authority over its own subjects. 
It is difficult to believe that if he had not emigrated, 
but had, during the war, been taken in arms on the 
side of the French, the Government of this country 
would have allowed him to be executed for high 
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1F34. treason. None of the cases cited by Dr. Lushington 
' — '- — ' ^ have any resemblance to the present In Deocreux^ 
Case. case, the party who suflfered the injury was a natural- 
bom subject of Great Britain, and the case was decided 
by the Privy Council, on the ground that the letters 
of naturalization were not complete. Lord Trimle- 
ston's father never ceased to be a subject of Great 
Britain, as the Commissioners express it. . And in the 
case of John Gregorie, it appears, from the Commis- 
sioners' award, that his grandfather was bom in Scot- 
land and his father in Holland. The father was 
appointed by the Royal Burghs of Scotland a member 
of their factory at Campvere in Holland, and though 
John Gregorie was bom at Dunkirk, yet he was forced 
to leave Dunkirk, and his wife was arrested under the 
decree of 1793» as a British subject The French 
Government denied him the character of a French 
subject, and the Commissioners held him entitled to 
compensation, and there was no appeal. 

Upon the whole, their Lordships think that they 
ought not to reverse this decision of the Commis- 
sioners : but as they do not altogether apprpve of the 
reasons given by them, they are of opinion, that 
although the appeal should be dismissed, yet it should 
be dismissed without costs ^. 

* The appellants, immediately after this decision, laid the whole 
of the papers in this case before six of the most eminent French 
lawyers, and having obtained their opinion, corroborated bj that 
of M. Dupin, the President of the Chamber of Deputies, that 
James Lewis Dnimmond was not a French subject, they sent it to 
the Lords of the Treasury, together with a memorial, praying them 
to refer their case again to the Judicial Committee, in order that 
they might reconsider it, or grant them a re-hearing upon it. The 
following are the opinions or jurisconsultum of the French advo- 
eates: — 
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^* Le conseil sousisign^ qui a lu, i* une sentence rendue par M. M. j 33^^ 
les Commissaires nomm^s pour la liquidation des indemnit^s ' — . — ' 
accordees par le Gouvemement Fran^ais aux sujets de la Grande Drummcimd^s 
Bretagne, par les trait^s de 1814 et 1815. a® La decision rendue ^^^' 

8ur Tappel de cette sentence par le Comite Judiciaire du trds 
honorable Conseil Priv6 de sa Majest^ Britannique, le 10 Avril 
'^34- 3^ Les pieces et documens y relatifs: — Consulte sur le 
merite de la decision rendue par le Comite ; 

** Est d'avis que cette decision est vicieuse et qu'elle repose sur 
une double erreur ; mais le Conseil se plait k le dire, d^s a present, 
sur une double erreur qu'on ne pent reprocher aux honorables 
jugesy car Tune de ces erreurs est de &it, et provient sans doute 
de ce que les circonstances n*avaient pas 6t6 clairement expos«*es 
h. leur seigneuries; Tautre est de droit, mais elle porte sur une 
legislation etrang^re aux Magistrats qui ont prononce, et sur laquelle 
il devait hire plus facile de surprendre leur religion. C'est ce que 
nous allons demontrer. 

*' En fait, the Earl of Melfort, pair d*£cosse et secretaire d'etat 
du Roi Jaques IL quitta TAngleterre avec ce monarque en 1689, 
et I'accompagna en France. Pendant son sejour dans ce dernier 
pays il re^ut du Roi dont il partageait Texil, le titre de Due de 
Melfort. Son fik aine, John Drummond, portant le titre de 
Lord Forth, Taccompagnait. Cette honorable famille fut accueillie 
en France comme une famille attachee au sort des Stuarts et exil6e 
pour la cause de ces Princes malheureux. Elle habita, en cette 
qualite, le chdteau de St. Germain depuis cette epoque jusqu'^ 
la Revolution Fran9aise. 

*^ Lord Forth ^pousa en France la veuve du Due d* Albemarle, 
fils de Jaques 2, qui poss^dait la terre de Lussan dans le Lan- 
guedoc. Le premier ni de cette union, James Drummond, naquit 
en France et recueillit la terre de Lussan dans la succession de sa 
m^re. II succeda dans la suite au titre de son aieul, et il devint 
Due de Melfort. 

*' Ce titre passa plus tard, avec la terre de Lussan, au fils de 
James Drummond, qui naquit en 1750 k Avignon*, ville faisant 

* The ciU of Avignon was formerly part of Provence. It was sold by Joan, 
Qoeen of Naples and Coantess of Provence, to Pope Clement the 6th, on the 
jptb of June 1348, for 80,000 gold florins. When Provence became part of the 
kiiigdoiD of France, the validity of this sale was disputed by the French lawyers, 
who persisted in calling it merely an " engagement," or pledging of it, by virtue 
of which the Pope only became entitled to receive the rents and pro6ts until 
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]8S4« ^^'"^ paitie des etato du Pape> ct qui portait le nom de James 
*— V— ' I*ewi» Drutnmoiid. 
DacMMOND's « Ce dernier Due de Melfort £tait propnteire de la tenre de 
Lussan quand en 1793 et 17949 cette tetre fut sequestr^e et con- 
fiiquee sous le pr6texte que le proprietaire, qui avail quitte la 
Fnuicey etait emigre. Les heritiers ont reclame leur part de 
rindemnit6 accordee par suite de la convention faite en 1815 
entre la France et rAngleteire, aux propri^taires Anglais dont 
les biens avaient 6te indument confisqufa en France, pendant la 
Revolution. 

** C'est cette demande qui a ete rejete par .le motif que James 
Lewis Drummond «tait Fran^ais, et que dte lors la confiscation 
op6ree sur lui, en vertu de la loi Franpaise, n*avait pas 6t6 faite 
indument, c*est k dire^ illegalement 

'< Toutefois il J a dans cette dfeision une sorte de bizarrerie 
qu*il convient de remarquer. Les juges reconnaissant que d'apres 
la loi Anglaise James Lewis Drummond n*avait point cess^ d'etre 
sujet An^^aisy comment done aurait-il pu ^tre en m^me terns 
Franfais? Est^ce que les qualit^s d'une *per8onne peuvent ainsi 
se scinder? Est-ce que le m^me individu peut dtre k la fois. 
Anglais et Fran^ais, Franpais et Allemand, AUemand et Russe, 
&c. &c,? La nationality n'est elle pas une chose indivisible? 

repayment of the principal Buni, and did not acquire the ahiolata domioioii or 
'* proprtei6** of it. In consequence of this doctrine, the inhabitants of ATignoQ 
were considered under the ancient regime as " r6gnicoIes" of France, and could 
hold all kinds of pruperty, offices and dignifies, in the same manner as the other 
subjects of that kingdom. — Merlin Repertoire de Jurisprudence, art. " Avignon.** 
The National Assembly', by a deaf, dated the I4lh September 1791, declared 
" qu'en vertu des droits de la Fraace sur lei etats r6«nis d'AvigMiii, et du Coratat 
Venaissin, et que conformement au Toau libremetit, et solemnement emit par 
la majority des communes et des citoyens de ces deux pays pour 6tre incorpor^ 
a la France les dits deux etats r^uiiis d* Avignon, et du Comtat Veoaissiu sont 
d^ ce moment partie iiitegrante de I'Eoipire Fran^ais," In consequence of thb 
decree Avignon has ever since been considered as part of France, and it was 
formally ceded by the Pope to that power by a treaty of the 19th Februaiy 1797. 
Pothicr in his Traiie des Personoes, p*** i» t* 9, s. 1, lays it down as clear that 
" lorsq*une province est reunie a la couronne, sea habitans doivent ktte regard^ 
comma Fraii9ais naturels sidt qu'ils y soieat nes avaut, 00 apres la reunion.** It 
wonld seem, therefore, that a native of Avignon, bom before the 14th September 
1791, would have been considered as a Frenchman^ although whetlierhe became 
a French citiaen onder the 1 iih article of the Constitutioii of the 7th August 1791, 
which declared all those to be French citizens bora hi France of a French father or 
of a foreign father, and who bad faed their midence in that kingdom, might 
possibly be a question. 
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Enfin la naturalisation dans un pays n'emporte-t^lle pomt la perte 1834. 
de la nationality dans une autre? En France le cumul n'est pas ' """^ ^ 
possible, et la naturalisation acquise en pays Stranger d'une mani^re q]^^ ^ ^ 
quelconque emporte ipso facto la perte de la qualit6 de Fnin9a]8. 
Ainsi le veut Fart. 17 du code civil, qui n'est que la reproduction 
des anciens principes, nonHBeulement du droit Fran^ais mais encore 
du droit Remain lui-m^me. En serait-il autrement en Angleterre ? 
La chose nous semblerait ^tonnante ; mais nous ne pouvons rien 
affirmer & cet egard. 

'' Quoiqu'il en soit, et nonobstant la conservation de la qualito 
d* Anglais reconnue dans la personne de James Lewis Drummond, 
les honorables Magistrats composant le Consul Prive, ont era que 
les principes professes par le savant Pothier imprimaient k lenr 
defant compatriote la quality de Franks. Cet homage de deference 
honore rillustre jurisconsalte auquel il s'adresse, et notre orgueil 
national peut en ^Cre flatt^. Mais il nous sera facile d'etablir que 
les principes professes par Pothier ont 6te compris dans un sens trop 
absolu par les Magistrats Anglais. 

^* Les deux passages cit^s stmt ainsi concus : — 

^ Les citoyensy les vrais et naturels Fran9ais, suivant la definition 
de Bacquet, sont ceux qui sont n^s dans la domination Fran9aise, 
et ceux qui sont n^ dans nos colonies, ou m^e danis les pays 
teangers, comme en Turquie et en Afiiqae, od nous avons des 
^tablissemens pour la commodity de notre commerce. 

^ ^ Au reste/ poursnit Tauteur, ' pour que ceux qui sont n^s dans 
les pays de la domination Fran9ai8e soient reputes Fran^ais on 
ne considere pas s'ils sont nes de parens Fran9ai8 ou de parens 
etrangers, si les Strangers 6taient domicili^s dans le royaume, ou 
8*ils n'y 6taient que passagers. Toutes ces circonstances sont 
ihdifi^rentes dans nos usages: la seule naissance dans ce Royaume 
donne les droits de naturafit6 ind^pendamrnent de Torigine de p^re 
et de mire et de leur demeure/ 

'* Tout ee que dit li Pothier est exact : mais faut-il en conclure 
que les enfants d*6trangers nes en France 6taient n^cessairement 
Fran^ais mSme malgr^ eux? Assur^ment non. Et en effet k 
ne consulter d'abord que la simple raison ne serait-il pas k la fois 
absurde et injuste que le fils d*un Stranger traversant la France 
pour ses affaires ou ses plaisirs (car Pothier n'exige pas de domi- 
cile acquis, et dit, au contraire, qu'il suffit d'un moment de pas- 
sage), perdtt sa nationalit6 r^elle, qu*il cessdt d'etre Anglais si 
son pdre est Anglais, et qu*il devint Fran^ais, bon gei mal gr^. 
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18S4. ^ cause de cet accident de naissance du k un effet du hazard? 

^^ — V — ' Ce serait blesser k la fois I'enfant k qui on enleverait la patrie de 

Drummoni>*s ses p^res, sa famille qu'on separerait de lui par une telle barrio, 

Case. ^q ^y^ auquel on ravirait un citoyen qui voulait lui rester 

attache par les liens de la nationality, et, il faut le dire aussi, la 

fiert^ du pays auquel on adjugerait par force un citoyen qui ne 

serait point a lui par les affections. 

*^ Jamais cette violence contraire au droit des gens et au droits 
de Thopitalite n*a ^te consacrce par la legislation Fran9aiBe. Cela 
etait d*autant moins possible que dans les principes de notre 
legislation, Fenfant ne d*un Franfais en pays ctranger restait 
Fran^ais. — (F. Pothier dans le passage m^me invoque et Fart, lo 
du code civil.) 

" Qu*a done voulu dire Pothier lorsqu'll a pose en principe que 
ceux qui sont nes dans Fetendue de la domination Franfaise sont 
Fran^ais, et lorsqu'ii a ajout^ que pour que ceux qui sont nes dans 
les pajTs de la domination Fran9ai8e soient reputes Frank's, on ne 
considere pas s'ils sont nes de parens Franpais ou de parens 
etrangers ? II a voulu seulement exprimer que le fils de Fetranger 
ne sur le sol de France, p3uvait par cela m^me revendiquer la 
qualite de Fran9aiB; que c*etait un des privileges de sa naissance 
qu*il lui etait permis de reclamer pour mdre adoptive la teire sur 
laquelle il avait vu le jour pour la premiere fois. Mais ce privil^e 
qu*on lui accordait on ne le lui imposait pas ! C etait dans Fesprit 
de la loi Fran9aise une haute faveur d laquelle il ^tait admis, et non 
une sorte de joug auquel il ^tait condamne. Le compeUe intrare 
n*etait point fait pour ce cas. 

" Cela d*ailleurs eut ete contraire aux r^les generates du droit. 

<< En effet, il est de principe qu'on ne pent infliger a quelquun 
un bienfait qu'il repousse. La loi elle-mdme le proclame, invito 
beneficium non datur, 1. 69 ff Reg. Juris. 

" Chacun pcut done dedaigner les dispositions que la loi a intro- 
duites en sa faveur : unicuique licet contemnere hsec quae pro se 
introducta sunt, 1. 41 ff de minor. 

<* Ce serait une etrange tirannie que celle qui condamnerait quel- 
qu*un k recevoir un avantage qu'il lui repugne d*accepter. 

" Repetons le done avec certitude, si la loi accordait au fits de 
Fetranger ne sur le sol Fran^ais, la faculte de reclamer la qualite 
de Fran^ais, c'etait comme faveur, comme privilege, comme bien- 
fait ; mais k ce titre on ne pouvait lui imposer cette qualite sans 
son assentiroent. C'etait une esp^ce d'adoption qu*on loi confe- 
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rait'; maifl de inline que radoption danfi la famille ne peut avoir 1834. 
lieu, n I'adopte n'y consent, de mime I'adoption dans la cite ne ^ — -■ — ' 
pouvoit avoir lieu, si le citoyen adopte ne le voulait pas. Drummomo's 

*< Donner un autre sens h ce qu*a dit Pothier ce serait prater une 
absurdite au plus judicieux des jurisconsultes, une injustice au 
plus juste, et au plus religieux des homines. 

'' D'ailleurs, qu'on parcourre tous les recueils de la jurisprudence 
Franfaise, et Ton ne trouvera pas un seul exemple de la qualite de 
Franfais imprimee contre son gr6 au fils d'un etranger ne en 
France. L'usage vient done ajouter son suffrage imposant aux 
piiocipes que nous venous de poser. 

*' Ajoutons que ces principes ont et6 nettement expliqucs lors de 
la redaction du code civil. Dans les procds«verbaux du conseil 
d'etat relatif a la discussion preparatoire de ce beau monument 
legislatif, le jurisconsulte le plus savant et le plus grave du con- 
seil, M. Tronchet, faisait observer, * que le ^t de la uaissance sur 
le territoire Franfais ne donne que i'aptitude d'acquerir la jouis- 
sance des droits civils ; mais, ajoutait-il, cette jouissance ne doit 
appartenir qu'^ celui qui declare la vouloir accepter ;' et M. Tron- 
chet, qui tenait, par principes et par habitude, k Tancienne legisla- 
tion, n'entendait pas innover en cela ; il declare, au contraire, que 
' les rcdacteurs du projet de loi se sont conformes aux anciennes 
maximes sur letat civil des etrangers.'— (F« Stance du 6 Thermidor, 
>n 9> 25 Juillet, 1801.) 

" L*un des principaux redacteurs du code M. Simeon, depuis 
Ministre, aujourd*hui Pair de France, s'exprimait en ces termes 
dans un rapport fait au Tribunal sur le projet r6dig6 pas le conseil 
detat: 

" * Le ills d'un Anglais peut devenir Fran9ais, mais le serait-il 
par cela seul que sa m^re, traversant la France, Taura mis au jour 
sur cette terre, etrangere k elle, & son man, k ses parens ? 

** ' Si chaque nation fait une telle declaration, nous perdrons 
autant de Fran9ais que nous en gs^erons. On n'appartiendra 
plus a sa famille et k sa nation. La patrie dependra moins de 
Tafection qui y attacha, du choix et de Fetablissement, que du 
hazard de la naissance. 

*^ * Cependant, Tarticle est bon en lui-m^roe ; quelques riches que 
nous soyons en population nous pouvons acquerir encore. Ouvrons 
nos portes aux Strangers; profitons du hazard qui leur donnera 
des enfans chez nous; mais ne nous en saisissons pas malgr£ eux, 
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1 8S4> ^*^^ ^°® ^^ ^^^ "^^ ^^"'' ^^^'^ ^'^^ ^"^ bienfait qae nous leur 
acoordeitmi ; nous ne leur imposerons pas une servitude.' 



DRCinioNo*ft Enfioy en soumettant au corps legislati^ dernier terme d'^Iabora- 
Cass. ^i^^ ^^ j^ 1^1^ I'expos^ des moii& du projet du code, M. Gary, alors 
tribun» depuis s^natenr, developpait les monies maximes relative* 
ment au fib de T^tranger ne en France, et il le resuinatt en ces 
tennes : * Ainsi le bonheur de sa naissance n*est pas perdu pmir 
lui ; la loi lui offire de lui assurer le bienfait de la nature; mais 3 
fieuit qu'il declare Tintention de le conserrer/ 
. ** Le code conserva done les andens principes. Seulement pour 
(viter de la part du nran9ais adoptif Tincertitude sur sa Tolonte» 
Tart. 9 lui prescrivit dans I'annee qui suit sa majorit^y une declara- 
tion precise et fimneUe, que n exigeait point notre andenne 
legislation. 

^ Mais oe n'est Uk qu*une forme, et un mode d'applicalion du 
principe qui ne le constituent point: c'est une manifestation 
d'intention exig^e dans une delai ^e^ tandis que Tandenne 
legislation ne prescrivait pour cette manifestation ni formes ni 
delaL Mais, on le r^p^, Tintention, la volenti de profiter du 
bienfiiit de la loi n'en etait pas moins alors, comme aujourdliuit 
une des conditions n^cessaires pour que ce bienfiut fi^t acquis. 
On ne I'imposait pas k qui n'en voulait point, 

«« Cela bien entendu, un compendra fiu;ilement a^ est renenr 
la d^ision attaquie. 

«« D'abord, James Lewis Drummond n'est point n6 en France, ni 
dans un pays soumis k la domination Fran9aise.. H est ne & 
Avignon, ville qui k cette epoque (1750) d^pendait des ^tats de 
TEglise*. Sous ce rapport, done, le passage de Pothier ne lui 
serait point applicable; et c'est en cela que les Honorables Juges 
nous ont pant 6tre tomb^s dans une eireur de frit. 

<* Mais supposons que James Lewis Drummond eut pns nais- 
sance dans un pays Frangais; dans ce cas encore il seiait Evident 
pour nous, que la quality de Franfais ne lui aurait jamais Bppat* 
tenu, et qu'k tort on le lui a impute. C'est Ik que se trouve 
J'erreur de droit que nous avons signaieci et qui maintenant sera 
facilement apperpue. 

*^ En efiet, les auteurs de la decision attaquee ont raisonne comme 
si le seul ^t de la naissance en Fhrnce de James Lewis Drummood, 
ou des sienS) leur inevitablement imprime le qualite de Franpais. 

^- Set notTy ante, p. 315. 
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'^ Nous diions, ou ceiitraire, il fallalt qu*ils aceeptassent cette | j^^j^, 
qualke et qu*iU voulussent profiter de la ioi qui leur aurait permis "^ — -.■ — ' 
de la prendre. Mais si cette volont^ n'a pas etc exprimce; bien Dhummukd's 
pkis, s*fls ont flsanifeste line vdonte opposee* il faudra bien recon- 
noitre qu'on n*a pu lei rendre Fran^aiSy malgre etUL 

** Or, de nombreux documens attestent que les membres de I4 
famiiie Drununond n'ont jamais voulu cesser d*dtre Anglais, que 
Jamais lis n^ont eu la pensee de se oonsiderer eomme Fran(;ais, 

^ D*abond on produit des lettres patentes donm^es par le Roi 
Jacques au Chateau de St. Gemaio le 17 Ami i6i)2, qui ont 
eonfiiire k Jean Drummond, John, Earl of Melfore, le titre, et les 
droits et jverogatives de Due de Melfort» titre AnglftiSy confcr6 par 
le souveratn Anglais *. 

^ Plus tard ce m^me John Drumfnond, deyeou Due de Melfort, 
maria son fils devanx leglise St. Eustacbe de Parist et dans Tacte 
de manage 35 Mai 1707, on cite reooociacion suivante ; ' Ont 6te 
mari^s Jeaa Diwimoiidy Milord Eoossais, fik de Mf Jean Drum- 
jaood, aiiasi Milardi et Marie GabrieNe d'Audibert, veuve de M» 
Henry Fits James, aussi Milord Anglais.' Deux gentils-honunes 
Anglais figur^rent dans cet acte coome t^moins^ et le Marl sigoa; 
' Dnmrnood Mel&rt, Marquis de Fortib' 

** En 1708 un enfant nait de ce manage au Chateau de St. Gerr 
main en Laye. II est baptise sous le nom de Jacques, comme * ne 
de legitime marii^e de haut et puissant Prince Jean ]>ttmmond 
>l8rquia de Forth et de liaute et puissante et tr6s excellente Prin*- 
cesse Marie Galu*ielle d'Audibert de Lussan, Ducbesse d' Albemarle 
et autrea lienx.* 

^ Eo 17141 le promier Due de Melfort menrt; dans son acte de 
deo^ h. la paroisse St. Sulpice il est nomm6 ' tr^s haut et tr^s puisp 
sant noble Prince Jean de Drummondy Due de Melfort, Pair d'Ecosse 
et d'Aogleterre, Chevalier du tr^ noble ordre dq la jarreti^.' 

** Disreraes lettres qui lui nnt b^ ecrites de 1723 k 1744, par 
Jacqnea IL et par le Prince Henry son fils, le coaipliaientent sur 
aon s^le et son fiddle attachement a la cause des Stuarts. Ce 
ot'tsit pas sans doute pour avoir afaendonne cette cause en se finsant 
Fran9ais *. 

'* En 1741 9 Acte de deobi de Gahrielle d'Audibert de Lussan, 
on la qiudifie ' Ducbesse de Melfort en Ecosae, et Cemtease de 
Aielfiirt en An^terre. 

^ Juei|u*ict point de difficult^ possible, lous les membres de 

* None of tfaeie documeiMs ^vere produced before the Judicial CoanaittM!. 
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18S4 ^^^^ famille dont il vient d'etre parle, nes en Angleterre, non 
« — s^-^ naturalises Fran^ais, sont restcs Anglais d'intention, d« fait, et de 
Drummoko's droit. 

Case. u Parlons maintenant de Jacques Drummondy le seul qui soil ne 

en France, et voyons s*il a jamais entendu par cela derenir Fran* 
pais, et se prevaloir du benefice de la loi. 

** li se maria le 18 Janvier, 1755. II avait alors 47 ans, et par 
consequent il etait capable d*avoir une volonte, bien arrets ; il 
savait parfiutement 8*il avait jamais eu Tintention de profiter des 
dispositions de la loi qui lui permittaient de se considerer comme 
Ftan9ai8. £h bien, dans Facte de manage qui 6tait un acte de 
I'etat civil, acte oCk Ton precise avec soin les qualitcs des parties, il 
est nommee * tres haut et puissant Prince, my Lord Jacques Drum- 
mond, Due de Melibrt, Comte de Lossan, Pair d'Angleterre et 
d'Ecosse, ne k St. Germain le 16 Mars 1708.* Comprend-on un 
Fran^ais Pair d*Angleterre et d'Ecosse ? 

** Autre fait. En 1757, une fille provient de ce manage ; elle est 
inscrite comme fille naturelle et legitime de my Lord Drummond, 
Due de Melfort ; et chose remarquable, la m^, Marie Berenger, 
qui etait d'origine Fran^aise, mais qui ^tait devenue Anglaise par 
son mariage, est appelee dans cette acte Mi Lady, qualification 
toute Anglaise. 

** Enfin Jacques Drummond meurt en 1766, et dans son acte de 
dec^ on lui donne les titres et qualit6s qu'il a portes, pendant sa 
vie, tr^s haut et tr^ puissant Prince, My Lord Jacques DrumoKHid, 
Due de Melfort, Pair d'Angleterre, d'Ecosse et d'lrelande. 

" Ainsi Jacques Drummond, quoique ne en France, a voulu con* 
server et a conserve sa qualite d' Anglais. II vecut et il est mort 
sans avoir abdique ni altere en aucune fapon cette qualite et sans 
avoir jamais acquis la qualite de Fran^ais. 

^* Quant a Jacques Lewis, celui la m^me dont les biens ont 
^t^ confisques en 1792, il est nc hors de France ^ Avignon. II 
n*etait dooc point Fran^ais par sa naissance, il ne 1 etait point par 
son pc^re, il ne Test point devenu par aucun acte de naturalisation. 
Voyons s'il aurait jamais manifeste la volonte de le devenir ou 
d'etre considere comme tel k une ^poque quelconque ? 

'' Une pi^ce suffira pour se fixer ^ cet 6gard. 

** n pareit que par I'acte 13 de George III^ chap. xxi. sec. 1, il 
est dit que toutes personnes nees ou qui naitronthors de la domina- 
tion de de le Grande Bretagne dont les p^res jouissent ou jouiront 
des droits et privil^ges de sujets naturels de la couronne d'Angle- 



^ BEFORE THE PRIVY COUNCIL. 323 

terre, seront regardes et tenua conime derant etre et declares I834. 

d^ k-present comme ctant sujets naturels de la Grande Bretagne ^^ — '/ — ' 

aquelque sens, but, ou fin, que ce puisse ^tre, de mdme que 8*ils Duummonds 

fussent nes dans le Royaume. Aussi par un acte notarie du 10 Avril 

1788, Jacques Lewis Drummond, prenant la qualite de Due de 

Melfort et celle de Fair des Royaumes d'Angleterre, d'Ecosse et 

dlrelande, donne h une personne de sa famille le ' pouvoir de pour 

lui et en son nom continuer, faire et poursuivre les negociations 

qui sont dejk entamees en Anglecerre et en Ecosse et en Irelande, 

pour faire rentrer le dit seigneur Due de Melfort en possession en 

tout ou en partie de ses biens de toute nature delaisses ou con- 

fisques sur ses auteurs dans les dits Royaumes, etc former k cet 

effet toutes demandes contre qui il appartiendra, obtenir toutes 

decisions et jugements, etc. etc' Ainsi James Lewis Drummond 

fut il ne en France on ne pourrait lui opposer la qualite de Fran9ais 

en presence d*un acte qui exprime si t*nei^iquement la volonte de 

conserver sa qualite d* Anglais avec les titres et droits qui y 6taient 

attaches. A plus forte raison ne le pourrait-on pas quand il a pris 

naissance sur un territoire alors etranger k la France. Aussi a-t-i^ 

continue d'etre port6 dans le nobiliaire * d*Eco8se et d'y prendre 

rang dans la genealogie de sa famille. 

** Voila ce que nous dirions ai^ec les principes gencraux du droit 
Fran9ais, si les membres de la famille Drummond n'ctaient que de. 
simples etrangers venus en France sous Tauspice du droit commun. 
Mais ils etaient dans une position toute exceptionelle, qui suffirait 
pour ecarter d*eux la pretention de les considerer comme Fran9ais 
par le seul fait qu*ils seraient nes en France. 

** En effet, les compagnons d'exil du malheureux Jacques IL et 
leurs descendants ne venaient point en France pour y fixer leur 
domicile sans esprit de retour. ' Cette tcrre hospttalicre n*etait pour 
cux qu*un lieu d*attente. Leur patrie c*6tait toujours TAngieterre. 
CVst de ce cote que se tournoient, et leurs va^ux les plus ardents 
et leurs plus chores esporances, comme les pcnsees des JuiCs 
captifs, se toumaient vers Jerusalem. Quitter la qualite d'Anglais 
pour revctir celle de Fran^ais c'eut ete abdiquer leurs esperances et 
leur avenir. 11 serait deraisooable de leur en supposer la pens^e. 

*' D*un autre cute, le Gouvemement, que les accueillait avec bien- 

* This wos not the case in the peerage in Great Britain, as the title of Eiirl of 
MeJfort was eztinguisbed by the attainder of the first Earl. The litle of Duke of 
Melfort was never acknowledged in England. The earldom of Melfort is, how- 
ever, meniioned as existing in all the editions of Duu^laV» work ou the Scolti^h 
Peerage. 
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1834. veillance el intcr^, 6tait loin d*exigef d'eux ]• sacrifice de leor 

' — K' — ' tiationalite. 11 sympathisait, au couiraire, avec leun id6e«^ et lews 

Dri'mmono's vceux: et s'il leur accordait let droits ordinaireiiient resenr^ aux 

aeuls r^gnicoles, c'etait comme consolation de leur malheur, coinme 
moyen d*adoucir un tetns d'exil et d cpreuve, et pour leur permettro 
d'attendre plus doucement des terns meilleurs. Leur position ctait 
done, comuie nous I'avons dit plus haut, une position excepCioti* 
nelle. Us ne cessaient point d'etre de« Strangers mais des Strangers 
privilegiC's, des Strangers trait6s h, Togal des nationaux sur une 
foule de points. C'est ce qu*explique tr^ bien. Fun de nos com«> 
pilateurs les plus exacts, Denizard. Dans sa (Collection de Juris- 
prudence! au mot Anglais, cet auteur s*exprinie ainsi : * Les Anglai* 
€t les autres sujets du roi Jacques IL, qui ont suivi ce prince en 
France, jouissent h certain {*gard dos privileges des Regnicoles sans 
(^tre naturali86s. Us forment dans ce royaume un corps de peuple 
Bt'par6, qui, toujours attache h la maisou des Stuarts, conservent 
leur religion, o6]ebrent des manages, et en reglent les conventions, 
Buivant leurs usages, recueillent leurs successions, les partagent 
et disposcnt de leurs biens selon les loix de leur pajs. U y a, 
a ce Bujet une lettre de Louis XIV. k M. le Camus, Lieutenani 
Civil, du i^' Mars 1704, et une autre de Louis XV. au Chapitre 
de St. Pierre de Lille du 2$ Mars 1741* Voycs aussi la Capitu- 
lation de Limerick.' 

** Le savant auteur du Repertoire de Jarisprudence, M. Merlin, 
ancien procureur general k la Cour de Cassation, dont le profond 
Mvoir a dH long-tems conquis une renommoe Europienne, repete 
ce qu*a dit Dcnizard k peu pr^ dans les m^me termes. — (Vide 
Repertoire V. Anglais.) 

** Ainsi m^roe Alors qu'il serait n6 en France, James Lewis 
Drummond aurait conserve sa nationalit6 Anglais k moins que par 
^uelqu'acte particulier il n*eut indiquee la volonte de profiter du 
droit commun pour acqu6rir la qualite de Frenpais, comment done 
pourrait-on supposer qu*il Ta perdue alors qu'il est ne hors de 
France, alors qu'il a toujours pris ses qualitcs de Due de Melfori 
et de Pair d'Augleterre, alors enfin que par une acte formel il a 
annonce la determination d*exercer ses droits dans son pays. 

*< Quant k la Constitution de 1791, nous n'en parlous pas, 1% 
parcequ'elle n'est point invoquee dans la decision qui est soumise 
a notre appreciation. 3®, parceque cette loi n*eut pu retroagir sur 
les droits acquis et les positions faites anterieurement k sa promul-* 
gation. 3^, parcecjue les art« 3 et 4, les seuls qui eussent pu s'ap- 
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pliquir i^ James Lewis Drununond, exigaient ud senaeot rivique 1334.. 

f|u'il D*a jamais pretc. De roeme les litres dont il a ete rev<^tu ^— ^ — * 

n'oDt jamais pu suffire pour conf^rer au Due de Melfort la qualite Dbum mond'i 

de F^aD9ai8. Les Ecossais et les Suisses admis alors et depuis au 

service de France en aont un temoignage incontestable. 

'* II est done Evident comme nous Tavons dit au commenpantt 

que la decision du tr^ honorable Conseil Priv6 renferme une 

double erreur de fait et de droit, et par ce motif die doit 6tre 

reformee* 

•" DeUb^r6 ^ P^s, le 90 Mai, 1834- 

(8ign6) « Ph. Dupinr 

** L'avocat soussigne estime d'apr^s les faits enonc6s dans la con- 
sultation ci-dessus, que Jacques Lewis Drummond n'aurait pas pu 
et ne pourrait en France se faire reconnaftre comme sujet Franpais 
soumis aux loix Fran9ai8es et possedant les droits de citoyen 
Fran9ais. 

«* 21 Mai 1834, (signc) <• Berryeiy Fils. 

«* DelangUr 

" Le soussigne qui a pris lecture des consultations ci-dessus de« 
clare y adherer, avec une pleine conviction ; surtout d'apr^s la preuve 
resultant avec la plus grande evidence de la procuration du 10 Avril 
1788, que Jacques Lewis Drummond ne se considerait pas k cetfe 
cpoque comme etabli en France k perpetuelle demeure ; ce qui 
entraine necessairement la consequence que lorsqu'a paru la loi du 
28 Avril, 1 Mai 1 790, qui naturalisait de plein droit tout etranger 
domicilie en France depuis cinq ans, et qui y avait epouse une 
Fran^aise, il n'aurait pas pu invoquer le benefice de cette loi pour 
se pretendre Fran^ais ; d'oil resulte la consequence ulterieure qu'k 
plus forte raison n'est-il pas devenu Fran^ais par la tr^s courte resi- 
dence qu'il a faite depuis en France avant d*en abandonner defini* 

tivement le territoire. 

(signe) *' Merliih 

** Ancien Procureur-General h la Cour de Cassation.** 

« J'ai lu avec attention la consultation redig6e par mon frere 
(Philippe Dupin), le ao Mai present mois, dans Tinterdt de la famille 
de Drummond, et je la trouve en tout parfaitement conforme aux 
principes de notre l%islation. J'ai souvent eu occasion d'en faire 
Tapplication lorsque j'excer^ais la profession d'avocat. Je ne vols 
aucune objection fonde que Ton puisse faire k ces deux pro- 
positions : 
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1HS4. *' ^'^ premiere, qu'aux yeux de la loi Anglaise Jacques Lewi» 

^ — N^— ^ Druimnond et son pcre n'ont jamais cess^ d'etre Anglais. 
Dri'mmoki>*9 <« La seconde, qui y est correlative, c'est que Jacques Lewis 
Drummond n'est jamais devenu Franfais, quoiqu*il eut pu le devenir 
en sollicitant et en obtenant des lettres de naturalite ; les quelles 
lettres il n'a jamais sollicitc, ni obtenu, ayant, au contraire, fait des 
acte incompatibles avec Tidce qu'il eut jamab touIu cesser d*^tre 
Anglais pour devenir Fran9ais. 
** Paris, ce sa Mai 1834. (signe) *' Dupin.** 

'' J*adh^re completement h. Topinion des honorables jurisconsultes 
qui ont delibcr6 I'avis ci-dessus. 

** II est constant que nul ne peut devenir Fran^ais contre son gr6. 

^* Aussi par exemple, y avoit-il autrefois des villes, telles que 
Dunkerque, qui avoient obtenu des lettres patentes, d*apK*s les* 
quelles tout etranger qui venoit y faire le commerce acquerait la 
qualito de Fran9ais sans qu'il fut besoin de lettres de naturalization ; 
mais si un etranger declaroit ne pas vouloir profiter de ce bienfait, 
ou s'il resultoit de sa conduite ou des circonstances que son inten- 
tion avoit i'te de n'en pas profiter, la nationalitc Franfoise ne le 
soisissait pas malgre lui. II demeuroit Stranger. 

'* II en ctoit de m6me de I'enfant ne en France de parens 
i*trangers. II pouvoit se dire Fran9oi8 et reclamer les droits 
attaches h, ce titre. Son silence m^me etoit interprete comme Vac- 
ceptatfon implicite de la qualite de Franpois. Mais s'il vouloit au 
contraire conserver sa nationalite etrang^re, il le pouvoit 

*' En realite le code civil n'a change cet 6tat de choses que sous 
un seul rapport. L'enfant ne en France de parens etrangers dcvient 
Francois, s'il reclame cette qualite dans Tannee qui suit sa majorite. 
Jadis il demeurait Fran9ois s'il gardoit le silence et s'il ne mani- 
festoit pas son intention de rester etranger. Mais il n'etoit pas 
plus contraint de devenir Fran9oi8 qu'il ne Test aujourdliui. L'unique 
difference est qu'alors son inaction produisoit le mCme effet que 
produit maintenant sa declaration. 

Delibere a Paris, le 27 Mai 1834. « H. De VaiUmcMUr 

Je pense comme Messieurs Ph. Dupin, Berryer, De Langle, 
Merlin, Dupin I'aine, et de Vatismenil, que M. Drummond, n'etant 
pas ne en France, et dans tous les cas n'ayant jamais manifeste 
rintention de devenir Fran9ois, ayant meme maniieste une opinion 
toute contraire, c'est par erreur que le Comite Judiciaire du tres 
honorable Conseil Prive de sa Majeste Britannique I'a considere 
cumme Fran9oi8 et Ta en consequence exclu de la repartition des 
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indemnit^g accordc^s par le Gouyernement Francois aux sujets de la 1 354.^ 
Grande Bretagne, par les trait^s de 1814 et 1815. * — <, — ' 

«« J. B. .V. Parquin^ Drummokd's 

<^ B&tonnier de I'Ordre des Avocats de la Case. 

Cour Royale de FariB.** 
This jurisconsultum was transmitted to the Judicial Committee 
by the Lords of the Treasury, requesting their directions thereon, 
should they think any further proceedings necessary. In conse- 
quence of this the following letter was sent by the Clerk of the 
Council to the Lords of the Treasury: 

<<Sir, 28 June 1834. 

** I am directed by the Judicial Committee of the Privy Council 
to acquaint you, for the information of the Lords Commissioners of 
His Majesty's Treasury, that the said Committee have taken into 
consideration your letter of the soth instant, and the memorial of 
Charles Edward Drummond and others to the said Lords Commis- 
sioners, and the jurisconsultum of the advocates of the Royal Court 
of Paris therein contained, and that the Lords of the said Com- 
mittee are of opinion that the case of the memorialists should not be 
reheard, because, admitting the correctness of the statement of the 
French law by the above-mentioned advocates, they are satisfied 
upon the facts that James Lewis Drummond, and James Drummond 
his father, did sufficiently indicate by their conduct their intention 
to accept the character of French subjects ; so that their estates 
could not be considered as " indument confisqu6s," within the mean- 
ing of the treaty of 1814; and their Lordships think that the fact of 
the birth of James Lewis Drummond at Avignon (now for the first 
time brought before them) does not vary the case. 

«« I am, &c. 

" W. L. Eathurstr • 

* The cases of Doe t, Acklam^ a Bar. & Cress. 77p» and Auchmuty v. Mulcaster, 
5 Bar. & Cress. 771, ap)>ear to have been decided on the principle, that where it 
is possible fur a person 10 be the subject of two nations, his acts and conduct must 
be inquired into, in order to deternmie which nation he has elected as his cnuntrj. 
In the former of these cases, where a person was bom in the United States of Anie- 
rici previously to the acknowledgment oC their independence hy Gr«*at Britain bj 
the treaty of the 3d September 17B3, and continued to reside in them both before 
and after thai tiiue, it was held that he had become an American citiaen, and that 
his child, born alter the date of the treaty in America, was an alien. In the latter 
of them, where a person who, having been born in the United States, left them on 
the signature of the treaty with the British army, in which be had served as a loy- 
alist during the war, but alter an absence of two years returned to them in the cha- 
ncier of a British Commissioner, and upon the completiun of his duties in that 
capacity resided in them as a private individual until his death, it was held that 
he had not put off his allegiance to Great Britain, and that his children born in 
America after his return to it were within the statute 4 Geo. 2, c. 91, and entitled 
10 luhcrit lands as Briiiih subjects. See also the Indian Chief, 3 Rob. 14. 
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ON APPEAL FROM THE COURT OF 
APPEALS OF LOWER CANADA. 

William Meiklejohx, Tutor tothcj 
Substitution contained in the Will I Appellant. 
of Henry Caldwell ... -J 

V. 

Attorneit-Genebal of Lower Ca-l j^^^^p^j^^ 
May 13th and nada and Sir John Caldwell -J 

June 31 St 



1834. 

— V • 



By the loth section of the Quebec Act, 14 Geo. 3, 
Act having c. 83, it was cnactcd, " That every owner of lands, 
cl^^'**^ner*' goods or Credits in the said province, who has 



of lands, floods i^g^t to alienate the said lands, goods or chattels in 
L'Sg^'tlS" his or her lifetime, by deed of sale, gift or other- 
alienate the j ^ y dcvisc or bequeath the same at his or her 

laid lands, ^ ^ J *t'iij 1 

gciods or chat- death, bv lus or her last Will and testament, any law, 
{Ter lifetime!" usagc or custom heretofore or now prevailing in the 
may devise or • j nroviuce to the contrary hereof in anywise not- 

bequeath the r , .,t 1 • j • 1^ j 

SMme at his or withstandinoT, such Will being: executed either accord* 

l_ Jk L 1 »3 ^^ 

hu or her' Jt ing to the laws of Canada, or according to the forma 
will and testa- prescribed by the laws of England." 

roent, »ucn y ^ j ._., /.» ^ t i 

will beinK eze- The Provincial Lemslature of Lower (. anada subse- 
ac^Tng^to quently passed an Act, 41 Geo. 3, c. 4, which, after recit- 
the laws of j^^^ ^j^^ ^ q^]j gectiou of the Quebec Act, and that doubts 
accorditig to «< and difficulties had arisen in this province touching 

the/ormt pre^ 

£f5-^iS- • Present : the Vice-Chancellor, Mr. Justice Parke, Mr. JusUce 

land. Held, Doaanqaet, the Chief Judge of the Bankruptcy Court, Sir £. U. 

that a will, in- ^^^ gj^ ^ Johnson. 

Talid accord- ' 

*i 

French law and not executed according to the provisions of the Statute of Frauds, so as to 
pass freehold lands in England, will not pass lands in Canada, altliungh it would pass cop/ 
hold or leasehold property in England. 
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tbe true inMnt and meaning of the said Act in this 1854. 
respect^" provided " that it shall and may be lawful ' — "" — ' 
for all and every person and persons of soond inteU v. 

lect and of age, having the legal exercise of their q^^^^^^II^ 
rights^ to devise and bequeath by last will and testa- Caldwell. 
ment, whether the same be made by a husband or 
wife in favour of each other^ or in favour of one or 
more of their children, as they shall see meet, or in 
favour of any other person or persons whatever, all 
and every his or her lands, goods or credits, whatso- 
ever be the tenure of such lands, whether they be 
jfropreSf acquets or amqueis^ without reserve, restric- 
tion or limitation* whatsoever, any law, usage or 
custom to the contrary thereof in anywise notwith- 
standing : Provided always, that it shall not be lawful 
for a husband or wife making such last will and 
testament to devise and bequeath more than, his or her 
part or share of their community or other property and 
estate which he or she may hold, or thereby to preju- 
dice the right of the survivor, or the customary or 
settled dower of children ; provided also, that the said 
right of devising, as above specified and declared, 
shall not be construed to extend to a devise by will 
or testament in favour of any corporation or other 
persons in mortmain, unless the said corporation or 
persons be by law entitled to accept thereof. And 
whereas doubts have arisen touching the method 
now followed of proying last wills and testaments, 
made and executed according to the forms prescribed 
by the laws of England, before one or more of the 
Judges of the Courts of Civil Jurisdiction in this 
province : Be it therefore further enacted, that such 
proof shall have the same force and effect as if made 
and taken before the Court of Probate." 
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1834. Mr. Henry Caldwell^ the proprietor of the seigniory 

' — -' — ' of Lauzun, made, a will, which commenced in these 
'' V. terms : " In the name of God ; Amen. I, Henry Cald- 
Attorket- ^^]]^ lS,sq.j of Belmont, near Quebec, being of sound 
Caldwell, mind and memory, blessed be God, and seeing the 
uncertainty of every thing in this world, do now 
make and publish this my last will and testament, 
hereby revoking all and every other will heretofore 
made." The whole of this will was in the testators 
handwriting, but he had not subscribed his name at 
the end of it; it was attested by no witnesses, and 
tliere was no date affixed to it ; but it was argued in 
the Courts below, that as one of the legacies was to 
Mr. fiowen by the title of Attorney-General, who was 
not appointed to that situation until 1808, that it must 
have been written subsequently to that year. All 
doubt, however, on the latter subject was removed by 
an affidavit of the testator's housekeeper, which was 
taken in England after the decision of the Courts in 
Canada, and of which the appellants were admitted 
to the benefit, under an order of the Judicial Com- 
mittee of the 7th December 1833. She deposed that 
she had seen the testator write the will a few months 
before his death (which took place on the 28th of May 
1810) ; that he told her it was his will, and ordered 
her to lock it up in his escritoir, which she accord- 
ingly did. 

The principal, and indeed the only question that 
was argued at length before the Judicial Committee, 
was as to the validity of this will to pass the seigniory 
of Lauzun. It was supported by the appellant, who 
appeared on behalf of Mr. U. Caldwell's grandson, 
who was a devisee under it, and oppugned by the 
Counsel for the Crown, which bad distrained upon the 
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seigniory for a debt due to His Majesty from Sir John issk 
Caldwell, the son and heir-at4aw of the testator. ^ ' 

mi ^ i. i, MeIKLEJOHII 

Toe Court of King's Bench at Quebec, on the 1 6th of «. 
April 1827, decided that the will had neither been generTlTki) 
executed according to the laws of Canada nor to the Caldwell. 
forms prescribed by the law of England so as to pass 
the seigniory ; and this decision was confirmed by the 
judgment of the Court of Appeals on the 30th of July 
1828, which was now appealed from. 

Sir Chark^ Wetherdl (K. C.) and Knight (K. C), 
for the Appellants. 

This will is a good holograph will, capable of passing 
real estates by the law of France. The custom of Paris, 
by which the province of Lower Canada is governed, 
only requires, with regard to holograph wills, that 
they should be '* 6crits et sign6s de la main et seign 
manuel du testateur." These last words are nearly 
identical with those of our Statute of Frauds, which 
requires that a will, to pass freehold estates, should be 
*' signed by the party so devising the same." The same 
mode of signature ought therefore to be held suflBcient 
to satisfy the requisitions of both laws ; and it has long 
been established in our Courts that the signature by 
a testator of his name at the beginning of a will, as 
in the present case, is, for the purposes of the Statute 
of Frauds, equally good as bis subscription of it at 
the end, in the more ordinary method. Lemarque v. 
Stanley ^t Ellis y. Smith '\. The French courts have 
come to nearly similar decisions, as in the case of the 
Widow Voilain, reported by DenisartJ, where a holo- 
graph will was held good, although the whole of it was 

♦ aLevinz, 1. t 1 Vea. jun, 1. X Verb. "Testament," No. 35. 
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1834>. written upon the first page of a sheet of letter paper, 
jtfsiELEJOHN hetween which there intervened two blank pages before 
*• the signature, which was on the 4th page. Another 

GsKCBALAKD CBBt^ of a prccisdy similar nature*, is reported by the 
Caldwell. ggQ^^ author, which was decided in the same way, upon 
appeal, by the Ch&telet of Paris. The want of date 
does not iritiate a holograph testament in Canada, 
although it would have done so in France under the 
old rigime^ on account of the provisions of an ordon- 
nance of 1 735 ; but it has been decided, after consider- 
able discussions, in the case of the Sieur Destouches t» 
that this ordonnance did not extend to wills made in 
the French American colonies. 

If this will would not, however, enure to pass lands 
according to the law of France, still it was executed 
according to the forms of the law of England, so as to 
pass all copyhold and leasehold lands. There is nothing 
in the Quebec Act to oblige the possessor of a seigpsiory 
in Canada to observe in his will the forms required by 
the law of England to pass freehold property. It is a 
fallacy to say, that the absolute property of lands held 
under the custom of Paris is a freehold, for that is a spe- 
cies of property recognised only by the law of England. 
If it had been the intention of the framers of that statute 
to require the attestation of three persons to all wills of 
real estates in Canada, they surely would have inserted 
the word *' attested," as well as '* executed according to 
the forms prescribed by the law of England." Any doubts 
which formerly might have existed are, however, removed 
by the Provincial Act, which was passed expressly for 
the purpose of facilitating the exercising of the testa- 
mentary power. The last clause, indeed, clearly shows 

* Denisart, Verb. <<TesUinent.'* No. 36. f Ibid. No. 30. 
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the views of the Canadian Legislature, because it pro* 1 834. 
vides for the probates of wills, executed according to ^~^^ 
the forms prescribed by the law of England; but v. 

wills of freehold land, as is well known, require no gewmVlYmii 
probate, and the interpretation, therefore, which must Cal^wbiu 
be put on those expressions is, wills executed in such 
manner as is requisite by the law of England for 
passing personal property, or real property, not being 
freehold. This will is perfectly valid for either of the 
two latter purposes by English law, and therefore is 
valid for every purpose in Canada. 

The Solicitor- General (Sir C. Pepys) and fright-* 
man, for the Respondents. 

There is no principle better established in the law 
of France, than that the signature of a testator must 
be affixed at the end of a holog^ph will, in order to 
denote that it is a complete and perfect instrument. 
Pothier, Trait6 des Testaments, cap. i. sec. 2. The 
two cases cited from Denisart are quite in accordance 
with this principle. What does the length of interval 
between the will and the signature signify, so that the 
signature is at the end of it ? 

The provincial statute was passed for the purpose of 
explaining all doubts as to the subject matter of Cana- 
dian wills, not as to the mode of executing them. Its 
effect is to enable the landholder to devise the whole 
of his real property to whom he pleases, instead of 
a part only of it, as was the case under the French 
law, not to empower him to dispense with the useful 
formalities of either attestation or signature. The only 
question is, what is the meaning of the words, '' forms 
prescribed by the English law ?" and as there are no 
forms prescribed by that law as to the execution of 
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1834.. wills of personal property, it is clear that they mast 

Meikluobn ^^^^ those forms which it requires for passing of 

V. freehold property. This will, therefore, must, either 

GeI^rVlYkd according to the law of France or of England, be held 

Caldwbll. invalid as to the estate in question. 

Sir C. Wetherelly in reply. 

The Vice-Chancellor: 

Their Lordships are of opinion, that upon the true 
construction of the Act 14 Geo. 3, c. 83, s. 10, a will 
disposing of lands or goods in Canada will be good if 
executed according to the law of Canada, which requires 
the same form for a will of lands as for a will of goods ; 
and that a U'ill disposing of goods in Canada willbe 
good, if by the law of England it were sufficient to dis- 
pose of personal estate ; but that a will disposing of 
lands in Canada, if it be not executed according to the 
law of Canada, will not be good unless it is made accord- 
ing to the law of England. The words of the section 
are, *' executed either according to the laws of Canada 
or according to the forms prescribed by the laws of 
England.'' By the English law no form is required 
for making a will of personal estate, but the laws of 
England have prescribed certain forms for making 
valid wills disposing of freehold lands; and their Lord- 
ships are of opinion, that those forms are referred to 
by the statute when it speaks of a will of lands 
executed according to the forms prescribed by the 
laws of England, and that the term *' executed'' com- 
prehends the making, subscribing and attesting, in the 
manner directed by the Statute of Frauds. 

Their Lordships are also of opinion, that the Pro- 
vincial Act of 41 Geo. 3, did not intend to alter, and 
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has not altered, the law with regard to the form of issi^^ 
making wills in Canada, but does, by the use of the meiklf^ohn 
words ** devise or bequeath," and " whatsoever be the ^ '• 

^ , Attormey- 

tenure of such lands," and by referring to a devise by General akd 

will in mortmain, show that the Canadian Legislature ^^^^^^ 

considered the Act of 14 Geo. 3 to refer to devises of 

land, technically so called in the law of England. It 

is plain, upon the cases and authorities which have 

been referred to, that the will in question, though 

holograph, and admitted to be final, was not signed 

according to the old law of France, which is the law 

of Canada, and requires that the signature shall follow 

the disposing part of the will; and as an English will 

of lands, it is clearly null. 

Therefore, without entering into the question of 
construction that might arise on the will, their Lord- 
ships are of opinion that the judgment below must be 
affirmed, and the petition of appeal dismissed, with 
costs, to be taxed in the usual manner, as it is a petition 
of appeal against the judgment of the Superior Pro- 
vincial Court, affirming the judgment of the Court 
below. 
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JOHNSTON'S CASE. 
David Johnston - - AppdlanL 

An Award of the Commissioners for Liquidating 
1834. ^he Claims of British Subjects on France*. 

fVom^ foirced THE appellant was the son and personal representa- 
loan to a go- tivc of Mr. Walter Johnston, who was a British mer- 
whTchls aftei^ chant, residing at Bourdeaux. In the month of Sep- 
ndT^Ve *^db *^'^^^'* ^ 794* whilst the decree of confiscation against 
itinadepreci- all British property was in full operation, the French 
fs such al^' Government directed requisitions or forced loans to be 

as eiidcies the made for the service of the nation. Mr. Walter John- 
lender to com- . 

pensaiionfrom ston, who was at that time under surveillance as a 
men^ under" British subjcct, was required to give to the Comit6 
a treaty pro- pQ^f j^g Subsistauccs wines to a considerable amount 

Tiding It for ' 

losses hy iiie- and to draw a draft in favour of their agent upon his 
don^r^sMues- Correspondent at Hamburgh for marks banco 21,980, 
tration. which was equal to 40,664 livres. This bill was made 

use of by the Comit^ to pay some American cap- 
tains for com furnished for the use of the Republic, 
and was duly honoured at Hamburgh. Mr. Walter 
Johnston was repaid for both the wines and for the 
amount of the bill, in February 1 795, by the French 
Government in the depreciated currency of assignats. 
For the bill he received assignats, the real value of 
which was only 7,919 livres 9 c, so that his loss was 

* Present : the Vice-chancellor, Mr. Baron Parke, Mr. Justice 
Bosanquet, the Chief Judge of the Court of Bankruptcy. 
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ifpon this traDsaction 32,744 Itvres 91 c. The appeU igsi. 
lant claimed compensation for his father*s losses both r ' ""^^ 

I'll rri J/OIIMITOJI » 

upon the wines and the bill. The Commissioners Cass, 
awarded him compensation upon the wines, but refused 
it him upon the bill, on the ground that there was no 
proof of confiscation of the property £Dr which the 
claim was made, but that, on the contrary, it appeared 
that the appellant's father drew the bill in question 
upon Hamburgh, and recovered the value thereof in 
the then currency of France. 

Lushington (Dr.), and /• C Lloyd^ for the Ap- 
pellant : 
By the 4th additional article of the treaty of Paris, 
it is provided that Commissioners '^ shall undertake 
the examination of the claims of the subjects of his , 
Britannic Majesty upon the French Government for the 
value of the property, moveable or immoveable, illegally 
confiscated by the French authorities, as also for the 
total or partial loss of their debts or other properties 
illegally detained under sequester since the year 1792. 
France engages to act towards British subjects in this 
respect in the same spirit of justice which the French 
subjects have experienced in Great Britain/' This treaty 
was fully confirmed by the gth article of the treaty of the 
20th of November 1814, which also provided that, in 
order to provide for the better satisfaction of the claims 
under the former treaty, two conventions should be 
entered into, which should have the same force and 
effect as if they were inserted word for word therein. 
By the 1st article of one of these conventions, called 
" No. 7," it was provided that " the subjects of his Bri- 
tannic Majesty, porteuns de cr^ances, that is, owners 

A A 2 
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1834. of debts*, who, in contravention of the treaty of com- 
^"'^^ ', merce of 1 786, and since the 1st of January 1 793, have 
Case. Suffered on that account by the confiscations or seqjues- 
trations decreed in France, shall, in conformity to the 
4th additional article of the treaty of Paris of the year 
1814, themselves, their heirs or assigns, be indemnified 
and paid, when their claims shall have been admitted 
as legitimate, and when the amount of them shall have 
been ascertained, according to the forms and under 
the conditions hereinafter stipulated/' The convention 
then goes on to point out various modes of compensa- 
tion for the holders of rentes perpetuelles, of rentes via- 
g^res, of immoveable, and of moveable property ; and 
the 7th article of it provides, that *' les cr^ances'' (that 
is, *' the debts'*) of the subjects of his Britannic Ma- 
jesty arising from the different loans made by the French 
Government (emprunts faits parleGouvernementFran- 
ipais), or from mortgages upon property sequestered, 
seized and sold by the said Government, or any other 
cr6ance (debt) not comprised id the preceding articles, 
and which would be admissible according to the 4th 
additional article of the treaty of Paris of 1814 and 
of the present convention, shall be liquidated and 
fixed, adopting with respect to each claim the modes 
of admission of verification and of liquidation, which 
shall be according to their respective natures, and 
which shall be defined and fixed by the mixed com- 
mission mentioned in the following articles, according 
to the principles laid down in the above articles/' 
(Articles ci-dessus). 

The question in this case is, whether a drafk forcibly 
extorted from a man in his prison by the government 

• See the ailment on DrummofuTs case, ante^ p. 299. 
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who committed him there is to be held a confiscation 1334. 
of his property? If the government liad taken the ,* ^ ! 
bill readv drawn from his bureau, could there be a Case. 
doubt that it would have been so ? What difference 
then can the additional injustice in this case of forcing 
him to draw it make, to deprive him of his right to com- 
pensation under the treaty of 1 8 1 4? Unless it does so, 
his case comes c6mpletely within the provisions of the 
7th article of the convention, No»7y the object of which 
was, not to diminish the effect of the treaty of 1814, 
but to point out the specific mode of compensation 
for each particular loss incurred by the spoliation of 
the French Revolutionary Government. The decision 
of Sir William Grant, in Pilkingtons case, completely 
decides the question, that a mock payment in assignats 
is not to be taken as a reimbursement for a real loss. 

The King's Advocate (Sir H. Jenner) and Wight- 
many in support of the Award : 

This is the first case in which a claimant has come 
forward to ask for compensation in respect of a loan 
to the French Government, which he was repaid by 
that very Government in the current money of the day. 
How can a loan be called a confiscation ? It is clear 
indeed that the claimant's property was not confisccfted 
under the decrees of October 1 793, or he would have 
had no wines left to lend. The requisition under 
which this money was lent was made generally upon 
all inhabitants of France. It was not as a British 
subject therefore that this loss was incurred, and it is 
only to those British subjects who have suffered '' on 
that account'' {k cet 6gard) that the 1 st article of the 
convention, No. 7, provides compensation. Even under 
the 7th article of that convention the claimant has na 

A A 3 
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1834. title, for the liqaidation of the claims therein mentioned 
JoHimW '^ directed to be according to the principles laid down 

Case. in the above articles. Now one of those principles is» 
that where the debtor has accepted the payment of his 
debt on the terms offered him by the French Oovem- 
ment, he can claim no compensation. Thus, in the 
2d article, it is provided *' that the proprietors of rentes 
perpetuelles who, by receiving their rentes at a third, 
after the 30th of September 1 797, have submitted them- 
selves by their own act to the laws existing upon this 
subject, are excepted from the above-mentioned dis- 
positions.'' In the 3d article, there is a similar excep* 
tion of the proprietors of rentes viag^res, who had sub- 
mitted in the same way. Mr« Walter Johnston accepted 
payment of his loan, and by submitting to do so he lost 
all title to compensation under the treaties and conven* 
tion in question. 

Lushington (Dr.) in reply : 

The acceptance of the nominal repayment of bis 
bill by Mr. Walter Johnston was as much the effect 
of compulsion as the original drawing and parting 
with it. Who would have dared to refuse any offer 
of the French Government of that period, if be had 
any regard to his own safety? The clauses in the 
I2d and 3d articles relate to different species of pro* 
perty, of which partial payments were accepted, under 
a different form of government and upon very different 
terms from the pretended repayment in the present 
case. 

The Chief Judge ofthe Court of Bankruptcy: 

This was an appeal by David Johnston against the 

award of the Commissioners for Liquidating British 
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Gaims on France rejecting a claim made by the appel- i834. 
lant, as tbe representative of his f ather, Walter J obnston, , ' ^ ' , 
deceased. The appellant had, as representative of Case. 
his father, preferred two claims for compensation, one 
in respect of certain wines delivered by Walter John* 
ston to the French authorities in September 1794, 
upon a requisition from them, with which he was forced 
to comply, and fov which they afterwards paid him in 
assignats of the value of about 27 livres per cent. 

The second claim was in respect of a bill of ex- 
change, which, npon a similar requisition, Walter 
Johnston was compelled to draw in favour of the 
French authorities upon his correspondent at Ham-> 
burgh, which they, in like manner, afterwards repaid 
in assignats of the real value of 19 | per cent. The 
Commissioners awarded the compensation sought under 
the first claim, but rejected the second, upon the ground 
that there was no proof of the confiscation or sequester 
of the property for which the claim was made, but that, 
on the contrary, it appeared that the claimant's father 
drew the bill in question on Hamburgh, and received 
the value thereof in the currency of France, and they 
accordingly resolved that the claim was inadmissible 
for liquidation, according to the true intent and mean- 
ing of the convention of the 20th of November 1815. 
Against that part of the award Mr. David Johnston 
has appealed to His Majesty in Council, and contends 
that he is entitled to compensation for the loss incurred 
by his father upon the bill of exchange, as arising out 
of an act, amounting in effect to a confiscation by the 
French Government of the property thus drawn from 
him by compulsion while residing in France under the 
protection of the treaty of 1786*. 

* See this treaty, antCf p. 7. 
A A 4 
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1834.. It appears that when the French decrees of confis- 

* "^ *, cation of all property of British subjects in France were 

Case. issued, Mr. Walter Johnston was resident at Boor- 
deaux, where he carried on the business of a wine- 
merchant, and was possessed of considerable stores of 
wines. 

The authorities at Bourdeaux might, under the con* 
fiscatory decrees, have seized all Mr. Johnston's wines ; 
they contented themselves, however, with seizing his 
papers and placing him under surveillance, and de- 
manding the delivery of the wines, upon the nominal 
terms of purchase, for the subsistence of the troops. 
Being at the same time in want of specie for the pur- 
chase of com and other provisions from the Americans, 
who wisely refused to receive the paper currency of 
the day, and having ascertained from the papers they 
had seized that Mr. Johnston and others had monies 
owing to them from different parties on the Continent, 
the French authorities at Bourdeaux required them to 
draw upon their correspondents for the amount of their 
debts, payable to some public functionary in specie, and 
among others, they compelled Mr. Johnston to draw 
upon* Pierre Godeffroy, his correspondent at Ham- 
burgh, a bill in favour of the agent of the French 
Government for the sum of 40,664 livres, which were 
in consequence received by the French Government, 
and applied to the exigencies of the state. 

That this was in effect a compulsory seizure of the 
property of Walter Johnston, there can be no doubt ; 
as little can it be questioned that such treatment was 
in direct violation of the treaty of commerce of 1786. 
That a loss to the amount claimed was the consequence 
of this treatment is not denied, and that for such a loss 
Mr. Johnston wa^ entitled to compensation, according 



L 
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to the spirit of the treaty of 1 8 1 4, no reasonable doubt 1 834. 

can be entertained. Johhstom's 

The only point upon which their Lordships have felt ^^*=- 
any difficulty has been in attaching to this act of the 
French Government the description of a confiscation 
of Mr. Johnston's property, so as to bring the compen-- 
sation within the jurisdiction of the Commissioners 
against whose award this appeal is lodged. That 
there is a marked and obvious distinction between the 
two claims cannot be denied. The wines were in 
France, within the operation of the confiscatory decrees, 
and though possession of them was taken by the French 
authorities under the colour of a purchase, yet the de- 
livery of them was an act that might have been enforced 
under those decrees, which deprived Mr. Johnston of 
the exercise of all choice upon the subject ; whereas 
the money was out of France, and was neither within 
the terms of the decrees, nor directly within the reach 
of those who had the execution of them. But their 
Lordships, considering that Mr. Johnston was resident 
at Bourdeaux, under the protection of the French 
Government, and that the transaction amounted to a 
forcible seizure and tortious appropriation by them of 
money belonging to Mr. Johnston, which as a debt 
domiciled with him was virtually under the same pro- 
tection, are of opinion that such seizure and appropri- 
ation may be fairly deemed a confiscation within the 
terms of the treaty, and that the loss incurred thereby 
was a fit subject of compensation by the Commis- 
sioners. 

And their Lordships are further of opinion, that the 
subsequent acceptance by Mr. Johnston of the assig- 
nats tendered to him by the French authorities in pay- 
ment affords no answer to the present claim ; for as 
that claim is founded, not upon any alleged breach of 
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1834. conlracty bat upon a wrong committed, those who did 
JoHifSToii' the wrong must (to adopt the language of Su- William 

Ca8£. Grant, in Pilkingtons case,) '* undo thenr wroi^ act, 
and put the party into the same situation as if they 
had never done it*' The partial restitution afterwards 
made can only be considered as reducing the amount 
of the loss, not as altering the character of the wrong 
committed or as a satisfaction for the injury sustained. 
But it has been argued, that the payment in this case 
having been made by and accepted from the Govern- 
ment itself, varies this case from the one referred to, 
and that such payment comes within the spirit of the 
exception in the convention. No. 7, by which it is pro- 
vided that, *'sont except^ des dispositions mentionn^es 
ci-dessus ceux des dits sujets de sa Majesty Britanniqoe 
qui, en relevant leurs rentes au tiers apr^s le 30 Sep- 
tember 1797, se sont soumis eux-m6mes aux lois 
existantes sur cette mati^re." But their Lordships are 
of opinion that this case is not affected by that ex- 
ception, which is expressly confined to one species of 
compromise, voluntarily entered into between the wrong- 
doer and the injured party. Whereas the payment in 
this case was neither made nor accepted as a compro- 
mise, but formed a part of the wrongful act itself, and 
in respect of which Mr. Johnston had as little freedom 
of choice as in the original drawing of the bill. 

Their Lordships have therefore determined to advise 
His Majesty, that so much of the award as rejects Mr. 
David Johnston's claim in respect of the bill should 
be rescinded, and that compensation should be awarded 
to him to the amount of the difference between the 
money withdrawn from his correspondent at Hamburgh 
and the real value of the assignats paid to him in 
return, such compensation to be adjusted, if necessary, 
by reference to the new Commissioners. 
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GENESSE'S CASE. 
Messrs. Bora, Ker & Co. ^ - - Appellants* 

The Award of the Commissioners for Liquidating 

British Claims on France. loth May 

1823. 

This ease, under the name of "Genesse's Case," The Trench 
was so constantly referred to in the arguments of all hav^Dg^in^^D. 
the cases of appeal from the Commissioners of Liqui*^ decroe a)n6»i 
dation at which the Reporter was present, that he has eating the pro- 
been induced to think the publication of a copy of the £!!^Mt8^eiMd 
sborthand-writer's note of Lord StowelFs Judgment ''^•^J^f*"^ 

would be useful. Bntlsh mei^ 

The appellants, Messrs. Boyd, Ker & Co*, were all am<S^tS 
British subjects, who had for some time previous to "^^^ ^***; ^^^ 

__•'_,. . , 11. » gitions for 

the French Revolution carried on the business of certain rentes, 
bankers at Paris* They were, on the gth of October JlfeTu'S, 
1 701f the day on which the decree of confiscation J>"t purchased 

/ :7t/» J _ in and stand- 

agaiust British property was issued, the owners of ing in the 
1 1,200 livres of rentes viag^res, which had been pur- p^ch gub- 
chased in the name of Antoine Gregoire Genesse, their j«ct, who was 
chief clerk and cashier, who was a Frenchman, and executed for 
remained in his name at that time in the government J^re'jJI^ 
books. The French Government took possession of all Held, that the 
Messrs. Boyd & Co.'s books and papers, including the E^um were 
oblie:ations or debentures for these rentes. On the 1 8th ^^^^^ ^. 

o compensation. 

of April 1794 Genesse was executed, and the sentence 
expressed his condemnation to be on account of his 
being a member '' de cette execrable conspiration 
dirig^ Ct ourdie par Boyd et Ker, banquiers Anglais, 
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1823. et qui jouissent k I^ondres de rimpunit^ de leur for- 
Genesse's ft»i^s«" The Commissioners rejected the claim on the 

Case. ground, that as it did not appear to have been known 
to the French Government that any British subject was 
openly or covertly interested in the rentes viag^res, the 
seizure and confiscation of the same whilst standing in 
the name of Genesse, a natural-born subject of France, 
was not a loss suffered in violation of the treaty of 
commerce by the subjects of his Britannic Majesty, on 
account of their being such subjects, by the confiscation 
and sequestration decreed in France, according to the 
true intent and meaning of the convention of the 20th 
November 1825. Messrs. Boyd & Co. appealed to 
the Privy Council. On the 10th of May 1823, the 
following judgment was delivered : 

Loud Stowell : 

^* The appellants in this case were very considerable 
English bankers at Paris, possessing large funds of 
their own, and much British property (presumably at 
least) belonging to others. Amongst their own pro- 
perty were certain rentes viag^res, the remainder of 
a much larger sum of that stock, which they had pur- 
chased in 1791, and of which the larger portion had 
been sold off, leaving a residue of the yearly value of 
1 1,200 livres. Rentes viagferes are a government stock 
of annuities, paid by government, and secured by go- 
vernment debentures or obligations, delivered to the 
purchasers, recording the purchase in their names, and 
remaining, unless sold, in their possession. A prac- 
tice, however, is proved to have prevailed, of having 
the debentures made out, not to the real proprietors, 
but in the. name of confidential persons whose Christian 
names occurred earlier, in the alphabet, and by so do- 
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ing, entitled the apparent proprietor ta a priority in i823. 
the payment of the dividends, the payments being ' '' \ 
made in alphabetical order, corresponding to the initial Case. 
letters of the Christian names of the holders. With 
a view simply to this convenience was employed the 
name of Antoine Genesse in the debenture as the 
ostensible purchaser, he being a person under their 
control, as their confidential clerk and cashier; and it is 
certainly true, that if nothing was extant but the deben- 
tures themselves, it would be conclusive evidence that 
die property was his; but here was ample evidence 
appearing in their books, which has fully satisfied the 
Court that he had no property in those funds whatever, 
and that the entire beneficial interest belonged to them ; 
that they were purchased out of their funds, and the 
dividends, when received by Genesse, instantly carried 
by himself to their account ; an act implying most di- 
rectly a disclaimer of his own interest therein, and a 
recognition of theirs. This proof, the effect of which 
has already been contested, has been reinforced by fur-> 
ther proof, which the Commissioners candidly admitted, 
and which is confirmatory in the highest degree, con- 
sisting of evidence from this Genesse's own family, that 
his own means were slender, and totally incompetent to 
the acquisition of such property, and likewise of the 
testimony of his successor in the office of cashier to 
these bankers, who proves, that in succeeding to the 
office of receiving these dividends he always followed 
the practice which he found in the books, established 
by the uniform practice of his predecessor, of carrying 
the dividends to the account, not of Genesse, but of 
the bankers.. 

" It does not distinctly appear at what time he sue- 
ceeded Genesse, but unquestionably long before his 
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i«23. death, which took place by an execution for hi^ trea- 

G^Ili^'. «»° '*» ^P"* » 794. 
Case. ^< Id the October preceding a decree had passed for 

the confiscation of all British property, and in conse- 
quence thereof an instant seizure was made of all the 
books and accounts of this Engli^ banking-house, and 
amongst them, of these debentures. From die moment 
of that seizure all prospect of recovering the property 
was extinguished ; for the debt itself, in &ct, was ex- 
tinguished by die Government, which was die debtor, 
taking forcible possession of the security, and by that 
means exonerating itself from the demand of payment. 
The Briti^ creditor had no penona standi upon any 
reclamation he could make, for his British character 
was the very ground of confiscation. 

*' Bat it is said that the debentures must have in- 
formed the French Government that the property was 
Genesse's Frenck property ; and certainly, if they had 
looked no further than to die debentures, they must 
have acquiesced in that information ; and what might 
have been the fate of this property, in the ravenous 
disposition for plunder which then actuated that Go- 
vernment, it is not easy to say. Possibly it might not 
have fared better. But surely nothing can be more 
unnatural dian the supposition that they looked no 
farther. They could not have pounced upon this 
English banking-house, under a decree of confiscation 
of English property, without an ardent curiosity to 
know all its English contents. They must have looked 
with eagles' eyes into the accounts, to iind every par- 
ticle to which the decree itself would fairly apply. 
They could not sleep over accounts so likely to reward 
so richly any diligence they could use ; and if they did 
not indulge in this unnatural sleep over these docu- 
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ments, they must have arrived, without any backward- 1823. 
ness on their part, at the same conclusion to which the r-t"^™* 

^ ' Oen esse s 

same documents have led this Court Case. 

** But even if we could induce ourselves to admit 
anything so apparently incredible as that they never 
looked into these accounts, we are inclined to hold that 
the confiscation was consummated by the edict, and 
by its consequences. It was an actual consequence of 
the edict that a forcible possession was taken of the 
securities ; and even supposing that, under the imputed 
ignorance of the parties, their intention did not reach 
the case, still the &cts themselves reach it exclusively, 
proprio vigore, and independently of any knowledge 
and intention of theirs. The course of events following 
up the edict consummated the confiscation ; the secu- 
rities for the debt were forcibly possessed by the debtor, 
and the creditor put out of all capacity of restitution^ 
It is a loss clearly produced by the edict, and its 
operation, and therefore, in every possible view of the 
subject, entitles the British sufferer to compensatioou 

'^ Award rescinded, and referred back to Commis- 
sioners, to examine and ascertain the amount of the 
loss sustained by the appellants by the confiscation of 
their property.'* 
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SALVINS CASE. 
Anthony Salvin ------ Appellant. 

An Award of the Commissioners for the Liquida- 

ISthJane TION of BRITISH ClaIMS On FrANCE*. 

1834. 

Aiossaris- THE appellant was a cotton-manufacturer of Man- 
ine from the chcster, and had also establishments at Paris and 

depreciation . . 

of thecurren- Lyons for the Sale of his manufactures. At the time 
fmpriso^i^t when the war was on the eve of breaking out, he went 
of » British tQ France for the purpose of collecting the debts due 
not eotitie him to bis housc. After he had been there about eight 
^,^*^[JJJ5|^^ months he was seized, in consequence of the decree of 
txf^y.fio' the Convention, of the loth October 1793, against 
British sub- foreigners, and detained in prison 15 months; his 
i^ueofthdr P^P®^* ^^^e scizcd, and his merchandize placed in 
propertj, different houses of business, on account of the firm* 
immoveable. When he was liberated, the Convention had taken off 
fiscatHS rThe ^^ scqucstration on English property ; but in conse- 
French Go- quence of the depreciation of the currency during his 
also forthe imprisonment, he received payment of all his debts in 
loMof^K*'^^ assignats, whose value was scarcely equal to a* tenth 
debts, or other of what was due to him. He put in a claim for com- 
^rdluiin^ pensation, which was rejected by the Commissioners. 

under seques- 

year 1793. ^ Lushwgton (Dr.), and Lloyd^ for the Appellant, 

Insisted that, as the Convention had, by their decree 
of the 1 oth October 1 793, confiscated all English pro- 

* Preflent: Vice Chancellor, Mr. Baron Parke, Mr. Justice 
Bosanquet, the Chief Judge of the Court of Bankruptcy. 
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perty in the hands of the French debtors, and the 1834. 
French Government had obtained possession of Salvin s salvim's 
papers, the sequestration of his debts was complete; .C^se. 
and the subsequent payment of hardly a tenth of their 
value could not be accounted such a satisfaction as to 
exonerate them from the making compensation to a 
British subject for the loss he had sustained by the 
undue sequestration of his property. Pilkinglons 
case *. Genesse\ case f* 

The King's Advocate, and Wightmqn^ in support 
of the Award, 

Contended that there was no debt from, or contract 
with the French Government to the appellant ; no con- 
fiscation or sequestration of bis property: he could not« 
therefore, claim under any article of any of the treaties. 
None of them provided for consequential damages, 
arising from detention of a British subject in prison, 
or from the depreciation of the currency. 

Mr. B. Pauke : — 

The real state of the case, from reading the me- 
morial itself, appears to be this. There were sums 
of money due to Mr. Salvin from persons living in 
France, to whom his agents had sold goods ; he went 
for the purpose of receiving those sums, and when 
there, he was seized as a British subject and impri- 
soned, and in consequence of that imprisonment he 
was unable to recover the money due to him from his 
debtors ; and, when he was released, he was paid in 
a less valuable currency than he would have been if 
he had not been imprisoned. If these are the facts, 

• Ante, 7. t ^^f^f 345- 
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1834. he is entided to nothing ; because it is a consequential 
^^, damage arising from the imprisonment of his person, 
Casi. and not from the sequestration of his goods. 

Dr. Lushingtan. — But your Lordships will observe, 
that it is within the treaty of commerce of 1 786. 

Mr. B. Parke. — Yes ; but it does not come within 
the stipulation of the treaty of 1 8 1 4. It is only those 
persons who by reason of the confiscation or seques- 
tration of their goods and effects have suffered loss. 

Dr. Lushingtan. — There was no confiscation in 
Genesse's case. 

Mr. B. Parke. — ^Yes; the debts had been seized 
in that case. Lord Stowell decided, that upon the 
facts stated the debt belonged to British subjects ; and 
that, if the French Government looked at the docu- 
ments, they would see that British subjects were in- 
terested in that debt ; and that it might be inferred that 
they confiscated the debt on that account : but be that 
as it may, as the debt had been seized and confiscated 
by the French Government, it followed that the 
claimant, being a British subject, was entitled to com- 
pensation. 

Dr. Lushingtxm. — I cannot carry the case &rtber 
than the documents will carry it. 

,Mr« J. BosanqueL — You contend it was really a 
sequestration of his property. If there had been such 
a sequestration, whatever loss had happened he would 
have been entitled to claim compensation. 

Mr. B. Parke. — ^Their Lordships are of opinion, 
that there is no proof whatever that the debts or mer- 
chandize were seized by the French Government, and 
that therefore any loss arising from the arrest of the 
person is not a loss for which compensation can be 
claimed under the articles of the treaty of 1814. 
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BOURDIEU'S CASE. 
James BouRDiEu- - Appellant; 

V. 

An Award of the Commissioners for Liquidatino 

British Claims on France *. 

1 HE appellant was the surviving partner of the London i6th June, 
house of Bourdieu, ChoUet and Co., who in and pre- .^^^^\ 
vious to tlie years 1792 and 1793, were engaged in in order to 
extensive mercantile transactions with the house of 2!Sn*V«- com^ 
Monneron Fr^res, at Paris. It appeared from the books pensatino tor 
of Messrs. Monneron, that on the 10th October 1793, seqaeliceufii 
the day on which the decree was issued by the French ^JJl^ajJlJ^ 
Government for the confiscation of all debts due to beiongiogtn 
British subjects t» they were indebted to Messrs. Bour- jects, it most 
dieu & Co. 8,665/. 1 1 *. 9^. on their general account, SJ^'J^gi^!' 
and 9t574/. 18^. 7^. on a particular account, called ingGoFern- 
the Account de Mille Cent. Roupies. In two of these Mme^couuol 
books there were entries under the hands of two of the P^*"^ the debt 

t* \ r^ ^^ /• 1 *" question. 

members of the Council of Surveillance for the section 
of the Fontaine de Crenelle, stating that they had been 
endorsed and marked (ootes et paraph^s) by them at the 
desire of the Proems Verbal, closed that day, the 30th 
September 1 793, and in one of them was an entry in 
these terms : '^ La Comit[6 R^volutionnaire de la sec- 
tion de la Fontaine de Grenelie, par une suite des 

* Present : the Vice-Chanccllor, Mr. Baron Paike, Mr. Justice 
Bosanquet, and the Chief Judge of tlie Court of Baakmptcy. 
t See anU^ p. S. 
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I ss^. mesures g^n^rales prises par le D^partemeDt de Paris, 

BouRoicu's *^y*^^^ ^**' apposds les 8cell6s sept et neuf Septembre 
Case. courant, sur tous les livres et papiers de Monneron 
Fr^reSy on a cru devoir transcrire ici la balance de 
leurs livres, au premier du dit mois d^ Septembre, 
corome le seul moyen de faire connaitre leur situation 
g^D^rale a cette ^poque" — " N'ayant €t£ remis en pos- 
session de leurs papiers par la lev^e definitive des 
8cell6si que ce jour trente Septembre, e'est sous cette 
date que seront inscrits au present journal les opera- 
tions de Septembre k la suite de la balance de leurs 
livres.** 

Messrs. Bourdieu & Co. never received any part of 
the balances due to them from Monneron & Co., who, 
it was stated at the bar, had become bankrupts. The 
appellant presented a claim to the Commissioners for 
compensation in respect of them, and on the rejection 
of it instituted the present appeal. 

Sjpankie (SerjL), Lushington (Dr.), and E. J. Lloyd^ 

for the Appellant. 
The Kings Advocate and IVightman^ in support of 

the Award. 

The principal topics urged on the part of the appel- 
lants were, that the French Government must have 
known of these debts to Bourdieu, and that having that 
knowledge, the moment the decree of confiscation was 
issued they must be held to have taken possession of 
them. PilkingtorCs case *, Genesse*s case t. In sup- 
port of the award, it was contended that there was no 
evidence of any confiscation or seizure of these debts by 
the French Government. 

• Antey p. 7. f Anttj p. 345. 
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The Vice-Chancellor : — 1 834. 

In this case their Lordships entertain no doubt but bourdifu's 
that the award of the Commissioners is right. ^^''* 

The Commissioners state that it is sufficient for them 
to decide, that there is no proof in the extract of the 
minute of the GrefTe, which states the books to have 
been cotes and paraph^s, that the French Government 
did, in virtue of the decrees of confiscation and sequester, 
seize and confiscate any sum of money belonging to 
the said Messrs. Bourdieu, ChoIIet & fiourdieu, and 
Firmin de Tastet 8c Co., and that they have not proved 
themselves to be entitled to any indemnification under 
the convention, according to the true intent and mean- 
ing thereof. 

Now it does not appear very distinctly what object 
the French Government had in seizing the books of 
Messrs. Monneron & Co. any further than as it may 
be collected from the extract in page i2a of the Ap- 
pendix, which states, '^Nous avons cherch^ au reper^- 
toire des grandes livres les comptes des Firmin de 
Tastet 8c C^. et de Bourdieu, ChoUet & Bourdieu, de 
Londres; nous avons suivi le detail de ces comptes 
aux joumaux, et nous les avons r^connus exacts. Arriv^ 
a la date de 30 Septembre, nous avons trouv^ la mention 
et declaration suivant^ que M. Picot avou6 des reque-r 
rants nous a invit6 a consigner dans notre Proc^ 
VerbaU Cot6 et paraph^ par nous membres du Conseil 
de Surveillance de la section de la Fontaine de Gre- 
nelle, etc." It seems that the French Government had 
some object in ascertaining what was the real state of 
the affairs of Monneron & Co. It may be true that 
tbis particular dealing with Monneron & Co. was at 
that time for the purpose, as far as might be, of after«> 
wards making the decree which was made on the loth 

B B 3 
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1834. of October 1793 against the property of British sul^ 
^""^^ — \ jtc% but whether it was so or not we cannot tell. It 
Case. appears, indeed, that in consequence of some decrees 
that were made in the months of July and August 
^793) ^^ French Goremment oidered the bo^As of 
Monneron & Co. to be dealt with in the manner stated, 
but it does not appear that the Government ever took 
any actual step against the property of Monneron & Co. 
generally, or against the debts which appeared upon 
the face of their books to be due to Messrs. Bour* 
dieu & Co. Now, in PUkingtan's case it appeared* 
besides the decree of October 1 793, that the French 
Government actually interfered with the debt due to 
Messrs. Williams & Newland from their debtors at 
Bourdeaux, and that it actually exercised a control over 
the debt in the hands of those debtors, but it does not 
appear that any single act was ever done by the French 
(iovernment, with regard to this debt, after the decree 
of October 1793. 

It has been said, however, that the effect of the 
decree of 1 793 was instantly to vest the debt in the 
French Government ; but if that position is admitted 
to be true, what is the consequence ? Why, that the 
repeal of the decree of October 1 793, by the decree 
of the French Government in 1 795, would as much 
divest that Government of the debt as the decree of 
1 793 vested it in them. No case has been quoted in 
which it has ever been held, that the mere circum* 
stance of the decree of October 1793 having been 
passed, alone, and by itself, constituted such a confisca- 
tion of debts due from French to British subjects as 
to entitle the latter to indemnity under the treaty of 
1814 and the convention of 1815. 

It does not appear in this case what was the situa- 
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tioD as to solvency of Monneron & Co. in Oct. 1793, 1834. 
or that any application was made to them by Bour- .^ '' ', 
dieu & Co. for payment of their debt, or that if any Cas£. 
such application had been made, it would of necessity 
have been unsuccessful, by reason of the decree of 
October 1 793, or of any act done by the French Go- 
vernment in consequence of that decree. But it is to 
be observed, that, according to the appellant's own 
statements, there is no doubt but that the war between 
Great Britain and France had commenced long prior 
to the month of October 1 793, and the existence of 
the war may therefore by itself be a sufficient reason 
why no application was made. There might therefore 
be many other circumstances besides the decree of 
October 1793, which would have prevented Bourdieu 
& Co. from recovering their debt. 

Upon the whole, their Lordships are of opinion, that 
inasmuch as it is not proved that any act was done by 
the French Government affecting the debt, in conse- 
quence of the decree of 1 793, there is no proof that 
the non-recovery of the debt has at all resulted from 
that decree, and therefore that the award of the Com- 
missioners must be sustained. 
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Messrs. Firmin de Tastet & Co. - 
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June 17th 
183^. 

The mere cir- 
cumstance of 
e French debt- 
or having, in 
consequence 
ofadecrpe 
confiscating 
all debts tu 
British sub- 
jects, made 
a declaration 
to the French 
GoTeromentof 
his debt to a 
British cre- 
ditor is not 
sufficient to 
entitle that 
creditor to 
compensation 
for the loss of 
it, unless there 
is evidence of 
the French 
Government 
having done 
some act res- 
pecting it. 



An Award of the Commissioners for Liquidating 

British Claims on France*. 

1 HE facts upon which this case was decided appear 
fully in the judgment. The same authorities were 
relied upon in the argumentt on the part of the appel- 
lants, as in the preceding case. 

« 

Lushington (Dr.) and Kinda'sley, for the Appel- 
lants. 

The King's Advocate (Sir H. Jcmter) and Wight- 
tnan^ in support of the Award. 

The Chief Judge of the Court of Bankruptcy : 

The principal ground of distinction between this 
case and the case of Bourdieu, and the other claim of 
de Tastet & Co. ti consists in this, that the appellants 
state that there was a declaration made by Larraguy 
to the French Government of the existence of this debt 

* Present : the Vice-Chancellor, Mr. Boron Parke, Mr. Justice 
Bosanquety the Chief Judge of the Court of Bankruptcy. 

f This claim was for a debt from Messrs. Monneion, depending 
upon the same evidence as that of Bourdieu. The appeal was 
abandoned without argument on the decision of Bourdieu b case. 



BEFORE THE PRIVY COUNCIL. 359 

due from the house of Dallet and Larraguy of \far- issi. 
seilles, to the house of Firmin de Tastet & Co. -, ^I? ' , 

In the case of Bourdieu/ and in the other case of Cas£. 
Firmin de Tastet, it was left to be inferred from our 
general knowledge that the French Government had' 
arrived at it knowledge of the existence of the debt by 
the circumstance of the books having been cot6s et 
paraph6s by the members of the Comit6 Revolution- 
naire. But here it is said that the evidence is more 
direct. In neither of those cases was there any proof 
of any act done by the French Government in conse- 
quence of their supposed knowledge of the existence 
of the debt; but it is said that here we ought to infer 
either that they did some acts, or that the mere cir- 
cumstance of their knowledge of the existence of the 
debt is sufficient. Now there is no entry in any book 
upon this occasion which shows them to have passed 
under the surveillance of any part of the Government, 
but it is alleged that on two occasions Larraguy had 
himself avowed that he bad made a declaration of the 
existence of that debt to the French Government, and 
that we must take that avowal to have been consistent 
with the fact, and then that would bring this case within 
the doctrine laid down by Sir William Grant in Pit- 
kingtofis case, namely, that where the knowledge of 
the French Government is established, and it after- 
wards depended upon and was at the option of that 
Government what use they would make of their know- 
ledge for the seizure of the debt and the appropriation 
of it to the purposes of the state or not, the English 
creditor had nothing to do with it, and therefore that it 
IS the same thing as if they had seized the debt itself. 
In the case in which that language was employed by 
Sir William Grant, it was not necessary for the coun- 
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1 834. cil to go SO far, because in that case there had been 
'~^ ' , a positive interference on the part of the French Go- 
Case, vernmenty by yielding to the application from Lalanne 
& Co. for time to pay the debt ; and there was also 
evidence that on that occasion the application was 
made not on the ground of insolvency (for the solvency 
of the house appears to have been admitted), and time 
was given them, simply for the purpose of their conve- 
nience, that they might be better able to collect in their 
assets to pay this debt to the French Government. It 
was not necessary, therefore, for the court in that case 
to decide, that the mere knowledge in the French 
Government of the existence of the debt was sufficient, 
because there was an act done by that Government 
In this case there was no act done by it, and upon the 
authority of that case, as far as the circumstances of 
it go, we are not bound to admit this claim. If their 
lordships were satisfied upon the evidence before them 
that there had been a declaration made by Larrag^y 
to the French Government of the existence of the debt 
due to Firmin de Tastet & Co., and that the house of 
Dallet and Larraguy were at that time solvent, it would 
have been necessary for them to have considered whe- 
ther they would have gone to the full extent of the 
doctrine laid down by Sir William Grant in the case 
of Filkington; but they are of opinion that the evidence 
in this case does not sufficiently cast upon them the 
duty of examining the soundness of the principle of 
that decision, because the whole of Sir William Grants 
observations in that part of the judgment proceed upon 
the assumption, that there the declaration was proved 
to have been made, and that the house was proved to 
be solvent. 
Now, upon looking at all the circumstances of this 
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case, although there is no positive evidence of the in- 1S34^ 
jBoIvency of the house of Dallet and Larraguy, yet their jy^ rj.^,^ 
Lordships are of opinion that the evidence is not suf- ^^ts. 
ficiently strong to satisfy them that the house was in 
a state of solvency, or could have paid the debt to the 
Government if the Qovernment had required it, be- 
cause it appears by the letters which have been laid 
before them, that on the i otb of May 1 793, there had 
been a delegation from Firmin de Tastet & Co. to 
Dufour^q & Son, at Bayonne, a sort of transfer, we 
must assume, of the debt which was then due from 
JDallet & Larraguy to De Tastet & Co., either in satis- 
faction of some debt then due from the latter to Du- 
four^q & Sons, or for some other purpose; and it 
appears that a demand was made by Dufour^q & Son, 
on the 4th of June, in consequence of that delegation 
of the loth of May, which had not been complied 
with by the house of Dallet & Larraguy, but on the 
contrary, they still chose to consider De Tastet & Co. 
as their creditors. It appears that afterwards, on the 
4th of October in the same year, De Tastet & Co. gave 
a direct order, upon Dallet & Larraguy, to pay 
1,592/. 19^. 81/., being the amount of the debt then 
due to them to Dufour^q & Son, which was forwarded 
by Dufour^q & Son to Dallet & Larraguy, and that 
then Dallet & Larraguy, instead of paying the money, 
stated that they had made the declaration in question 
before the municipality of Marseilles. 

Now, their refusal to appropriate the money accord- 
ing to the delegation of the 10th of May, and their 
subsequent nonpayment of it to the house of Dufour^q 
& Son, at least cast a shade over the solvency of the 
house of Dallet & Larraguy, and not long afterwards, 
Dallet, who appears to have been the sole liquidator of 
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1834. the claims on that house, fled from Marseilles, as it is 
*^^^^ , stated, on account of his connexion with the English. 

Cis£. There is no evidence to show that the house at that 
time was in a state of solvency, and our suspicions 
upon that fact are further corroborated by the circum- 
stance of their having made a declaration to the Go- 
vernment, and yet of there being no evidence of the 
Government having availed itself of that declaration by 
the seizure of any of their assets, which they would 
have done if the declaration had been made, and 
the house had been in a state to pay the amount of the 
debt into the public coffers, which they had then de- 
clared they owed to De Tastet & Co. But even the 
declaration stands upon very slight evidence, because 
the only evidence is the assertion by one of the firm 
themselves ; when they are called upon for payment of 
the money, they answer, that they had actually previ- 
ously made that declaration. The absence, perhaps, 
of any record of that declaration would, of itself, be of 
very little weight, for it does not appear that any re- 
cord of any declaration made by the debtors of English 
subjects had been preserved at Marseilles. It does 
not, indeed, appear that any had been made, but one 
would hardly have expected such a case would have 
happened at Marseilles, that there should have been 
no debtors to any English house, and, therefore, per- 
haps one cannot lay much stress upon the absence of 
those written documents ; but still we have nothing but 
the assertion of Larraguy, and the circumstances under 
which that assertion is made must always be taken into 
consideration, of what proof there is to satisfy our 
minds that a declaration had been made in accordance 
with that assertion. Now that assertion is made when 
he is asked for the payment of the debt, which his 
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house had previously refused to transfer according to i8S4. 
the delegation of the loth of May, and, therefore, it ^ ' , 
causes a suspicion to arise whether the declaration Case. 
had been made. 

Having nothing but these circumstances, therefore, 
upon which they could found the assumption that that 
declaration had been made, or that the house was sol- 
vent, their Lordships are of opinion there is no sufficient 
proof before them on which they can safely rely, so as 
to disturb the award made by the Commissioners, and 
to decide that these facts have been satisfactorily 
proved, which would. . entide Firmin de Tastet & Co. 
to the compensation which they seek by this appeal. 

The appeal, therefore, will be dismissed. 



SCa cases argued and determined 



COUNTESS DE CONWAY'S CASE. 



The 



le Mahquis Du Bouchet, E"cutor|^^^^ 
of the CoMTEssE DE Conway - -j '^ 

V. 

The AwAiiD of tbe Commissioners for Liquidating 

British Claims on Frakce*. 



13th Janey 
1834. 



This was a case on appeal from the same Commis* 
Theibraini sioners as the preceding cases. The Comtesse de 
tith subject it CoHway was a French lady, who married^ on the 1 st 
^MOMtiL^ of June 1777, the Comtc de Conway, an Irish officer^ 
for the loss of at that time a lieutenant-colonel, and afterwards a 
piope^ general in the French service. They appear to have 
"^dinsMi!^ lived, after their marriage, in France, until the com- 
aoompenea- menccment of the Revolution, when the Comte de 
suijectty uo- Conway quitted the French and entered the British 
less she hat service, in which he was, on the 1st of October 1704, 

herself ao- ' j !• i i / t 

Guired a appointed to the command of the 5th regiment of the 
GmrBritein I^ish Brigade. He continued to hold this command 
at the time of y^til his death in February 1 795. The Countess from 
A fordsner that time received a pension from the British Govem- 
GrMtBrittdn ™^^^ ^^ ^ colonels widow, until her death in 1828. 
u, under such jfo evidence was produced to show that she had ever 

a treaty, en- 

tided to daim been in Great Britain. 

JJIJ^^JJJJ^ During her coverture the Comtesse purchased several 

rentes perpetuelles and rentes viag^res. In the contracts 
by which she acquired them, she was termed the 
'' Spouse non commune en biens de Messire Thomas 
Comte de Conway." The last payment she received 

* Present : the Vice-chancellor, Mr. Baron Parke, Mr. Justice 
Bosanquet, the Chief Judge of the Court of Bankruptcy. 
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on account of any of these rentes from the French 1^34. 
Government was made on the 2*26. of October 1792. J ' 

^__ Coumtess 

The next payments were due in April 1793. Conway*^ 

The claim in this case was made under the 2d and ^^''' 
3d articles of the convention, No. 7, of 1815, which 
specially provided compensation for subjects of His 
Britannic Majesty, holders of rentes perpetuelles and 
viag^res, who had on that account, since the 1st of 
January 1 793, suffered by the confiscations or seques^ 
trations decreed in France* The Commissioners rejected 
it on the ground, ** that without entering into the ques- 
tion how far Thomas Comte de Conway could, during 
the period of his service in the French armies, be 
considered such a subject of His Majesty as is con** 
templated by the convention of the 20th of No* 
vember 1815, the rentes belonging to the Comtesse 
de Conway, a foreign-bom subject, cannot be con- 
sidered to have been British property, for which an 
indemnification can be claimed under the convention^ 
and according to the true intent and meaning thereof.** 

Lmhington (Dn) and Teed, for the Appellants. 

lilts case is precisely similar to that of Mrs. Andr6 *, 
in which the Privy Council decided that by her mar- 
riage to a naturalized British subject she became a 

* The following principal facts in this case have heen taken from 
the printed cases on the appeal : 

** Marie Louise Girardot, when veiy young, left France and came 
to England, where she erer after resided. In 1749 she married 
Antoine Andre, a Genoese by birth, but naturalized and domiciled 
in England, in which country he died in December 1769. Mrs. 
Andr6 died at Bath in March 1813. The claim was instituted by 
her children^ all of whom were bom in England, for compensation 
for the loss from confiscation by the French Government of various 
rentes perpetuelles andviag^res, some of which had been granted to 
Mr. and Mrs. Andre jointly, with benefit of survivorship, and some 
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iss^. British subject herself, and entitled to compensation 
J "" ' for her losses in that character. In the case of the 

Countess 

CoNWAY^'s Marchioness of Wellesley these same Commissioners 
went farther than the Privy Council in Mrs. Andre's 
case, for they awarded her compensation, although she 
was bom a foreigner, did not come to this country 
till 1793> and did not marry the Marquis till 1794^ on 
the ground that foreigners residing here, and entitled 
on that account to protection from the British Govern- 
ment, might claim in the character of British subjects. 
The French wives of British husbands are entitled pecu- 
liarly to protection as British subjects, for by the 19th 
article of the Code Civil they are deprived of their 
national character as Frenchwomen on their marriage 
to foreigners *• 

to Mrs. Andxk solely. The Commissioneri r^ected this claim on 
the ground that Mrs. Andr6 was a French subject. 

** The reasons annexed to the case for Uie appellants, and which 
were signed by Mr. Adam and Mr. Carr, were, * Because both the 
said M. L. Andr6y formerly Girardoty and the said appellants, were 
subjects of His Britannic Majesty, and suiFered on that account since 
the year 1793 from the Government of Erance, by the illegal confiaca- 
tioh or sequester of annuities due to them by the said GoTcmmenL* 

^ The reasons annexed to the case in support of the award, and 
which were signed by the then AdYOcate-General, Sir Christopher 
Robinson ; the then Attorney-General, Sir Robert, afterwards Lxnnd 
Gifford; and the present Chief Justice of the Common Pleas, Sir 
Nicholas Tindal, were, * Because the said i^ipellants can only daim 
as representing the said M. L. Girardot, which said M. L. Giraidot 
at the time of the decrees of confiscation and sequester was not a 
a subject of His Britannic Majesty within the meaning of the 
convention of the soth of November 1815. 

*' The Privy Council, on the sist of June iSsi, rescinded the 
award, and rdTerred the case back to the Commissioners to calcu- 
late the amount of loss sustained by the appellants by the confisca- 
tion of the property.** 

* This was not tlie law under the ancien regime. See the Con- 
ferences du Code Civil on this article. 
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The King's Advocate (Sir H. Jenner) and IVight^ i834% 
man, appeared in support of the Award. Countem 

CoMWAY*S 

Mr. Baron Parke : — ^*"' 

In this case the act of confiscation of the rentes, in 
respect of which compensation is now claimed, must 
have taken place between October 1 792 and April 1 793, 
for the last payment of them was in October 1792, and 
the next payment, which became due in April, was 
refused. Now, in order to bring this case within the 
convention, the party miist have suffered by a confisca- 
tion since the 1st of January 1793, and in order to 
bring it within the principle of Andre's caste:, it must 
be shown that she was a British subject in some sense, ' 
within the interval between January and April 1793 ; 
but what evidence is there before us upon which we 
can come to that conclusion ? There may be a reason- 
able presumption that the Countess was in England in 
1 794, because General Conway was appointed to the 
command of a British regiment in that year ; but sup- 
posing that the general had been serving with the 
Prince de Conde before that time, there would have 
been no pretence for saying that his wife was a British 
subject in any sense during the time he was so serving. 
One of these two things must be shown, either that 
the Countess was a natural-born British subject, or 
that having been born abroad, she was domiciled in 
England, and in that character entitled to the protec- 
tion of a British subject at the time of the confisca- 
tion. The /act of the confiscation of the property 
having taken place on the ground that the Countess 
was the wife of a British subject, is not sufficient to 
entitle her to an indemnity as a British subject ; neither 
is s6 the circumstance that she was, in point of fact, 
Vol. II. CO 
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1834-. the wife of such a subject ; for a Frenchwoman becomes 



^-^ 



CovKTEss ^° ^^ ^^y ^ British subject by marrying an Englishman ; 
Conway's she Continues an alien, and is not entitled to dower*. 

Case. 

In Andre's case the claimant had lived in England 
during the whole period between the years 1749 and 
1813, ^^^ the principle on which that case was decided 
was, that the claimant had been actually domiciled here 
at the period of confiscation. In the present case there 
is no proof whatever of the time when the Countess 
came over ; and in the absence of any proof of her 
having been a British subject, in the most liberal sense 
of the word, we think the award of the Commissioners 
perfectly right. They seem to have proceeded apon 
the ground, that there was no other proof before them 
but that she was the wife of a British subject, and that 
they considered, and properly considered, was not 
sufficient. 

If the claimants had put their case upon the ground 
that the Countess was entitled to compensation under 
the treaty, as being a British subject by residence in 
England, although not a natural-bom British subject, 
evidence to that effect ought to have been laid before 
the Commissioners. It is perfectly clear, however, 
that no such case was ever laid before them. And 
their Lordships are therefore of opinion that this appeal 
ought to be rejected. 

* Co. Litt 31 b. . 
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Colonel Benjamin Gumbis - - - Appellant; 

V. 

An Award of the Comkissioners for Lk^uidatino 
the Claims of British Subjects on Fkance*. 



l8th June, 
1834. 



The Island of St. Martin's, previoasly to the French 
Revolution, belonged partly to the French and partly J^ estimadng 
to the Dutch. A great part of the planters in both riondueforthe 
parts of the island were British subjects. In the month ^.^'uSduiy 
of May 1793» the Dutch took possession of the French held under 
part of the island, and the whole of it remained under for a number 
their government until the 5th of April 1795. On ^fl^^^^ 
that day Victor Hugues, the delegate of the French produce of 
Republic to the West Indies, arrived off the island with thaTdme""^ 
a large French force. He immediately informed the ^^J^ "® 
Dutch governor that the whole of Holland had been held, that the 
conquered by the French Republic, but that France 10/. peran- 
did not treat Holland as a conquered country, and ""•"**>'' «jf*> 

■ «' ' n^^ on the 

invited him to accept the terms of a convention, threat- «• tate » not a 
ening, at the same time, that if the Dutch West Indians to pri^Md^^ 
should renounce their country, their colonies should ^^^^Me'TiuLt 

the proper 
* Present : The V^ice-Chancellor, Mr. Baron Parke, Mr. Justice ^ principle to 

Besanquet, the Chief Judge of the Court of Bankruptcy. Si3w stch' r- 

cnmstances, 
would be to ascertain the a? erap number of hopheada of suf^ar such estates 
osuall y produced, and to award compensation lor the value of that number 
in each year, after deducting a proper sum for the expenses of cultivation. 

A country reconquered from an enemy reverts to the same state that it 
was in before its conquest The British inhabitants of a part of the French 
dominions which was conquered by the Dutch, and aflerwards reconquert d 
by the French, ought therefore to have had, ailer its reconquest, the siime 
protection that they were entitled to under the treaty of commerce of 1786, 
and were awarded compensation in respect of losses, afVer the reconquest, 
by seoaestration of their property, in contravention of that treaty by the 
FrencD Government. 

C C 2 
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I8SK be treated as countries conquered from rebels, the 
^ "" ^ effects of the Dutch and foreign inhabitants should be 
Case. confiscated to the use of the Republic, and they them- 
selves punished as French emigrants, traitors to their 
country. The principal articles of this convention were, 
that the *^ French national flag should fly in all the forts 
on the right side of the Dutch flag ; that the military 
duties should be divided between the French and the 
Dutch, the chief command being entrusted to French 
officers; that all offices, as well military as of justice 
and administration, should be exercised as theretofore, 
but in the name of the States-General, legally elected 
by the people; that the Dutch citizens should assemble 
to confirm or nominate all these officers, and should 
take an oath of fidelity to the French Republic and to 
the States-General, legally elected by the people; 
that the duties should be collected as theretofore in 
the name of the States-General lawfully elected, but 
that every month a sum of 12,000 dollars should be 
paid into the hands of the Treasurer of the Republic, 
for the wages and rations of the French garrisons of 
St. Eustatius and St. Martin's; that all expenses of 
repairing the fortifications should be borne by the 
colony; that no supplies or contributions should be 
raised by the French during all the time they should 
be in garrison there ; and that the colony should be 
divided as theretofore between the Dutch and the 
French." The only article in it, which noticed the 
British residents was one which provided that the 
English and French, naturalized since 1789, should be 
disarmed. The Dutch governor accepted the terms of 
this convention. 

After the surrender of the island, little distinction 
appears, however, to have been made by the repub- 
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lican commanders between the French and the Dutch 1854. 
parts of it : and on the SAtb of the same month J '' ^ 
of April 1795, a decree was issued for the confis- Case. 
cation of all the property of British subjects in both 
parts, who had not been naturalized previously to 
1 789. The French authorities accordingly seized and 
confiscated all their plantations, together with the slaves, 
stock and personal property on them. 1 be plantations 
were held by the French Government as national pro- 
perty until the month of March 1801, when the island 
was taken possession of by the English, and they were 
restored to their right owners. 

By the 1 2th article of the convention, No. 7, of the 
the 20th November 1815, six. months' time only was 
allowed to the persons residing in the West Indies to 
send in their claims. The existence of this convention 
was not known in St. Martin's until the month of March 
1816, and only two British residents there, of the name 
of Hodge, who took advantage of the departure of a 
ship, immediately after the arrival of the London Ga- 
zette containing it, were able to prefer their claims 
within the proper time. Both these gentlemen claimed, 
before the Commissioners, compensation for the pro- 
duce of their estates during the time they were in the 
possession of the French Government, upon an average 
of their produce during the three years preceding their 
sequestration. Evidence was produced of the value of 
their crops during those years, and the Commissioners 
awarded both these claimants the full amount of their 
claims. 

In 1826, after all the claims which had been brought 
in within the prescribed time had beea investigated 
and satisfied, there remained a considerable surplus of 
the fund, which had been paid over by the French to 

c c 3 
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1 834. the British Government, for the purpose of liquidating 
Gvmbm's ^^®™- The Lords of the Treasury then, by a letter. 
Case, dated the 5th of May 1 826; directed the Commissioners 
to investigate the claims which had not been delivered 
within proper time, '' upon the same principles, in all 
respects, as they had investigated the claims preferred 
within due time, and after they had ascertained the 
amount of the principal, to compute the simple interest 
due thereon, after the rate of 3 per cent, from the 
time of sequestration to the 24th of June next" A great 
number of claimants from the Island of St. Martin's 
then came forward, all of whose property had been 
seized by the French Government at the same time> 
and detained for the same period. 

The Commissioners, in order to gain some accurate 
information respecting these cases, applied to the Secre- 
tary of State for the Colonial Department to dispatch 
a proper person to make inquiries upon the spot 
Mr. Pickwood, the Chief Justice of St Christopher's, 
was thereupon dispatched to St Martin's, where he 
investigated, as far as he was able, all the circumstances 
connected with the seizures of the different claimants' 
property, and upon his return made a report upon them 
to the Commissioners, in which he stated, that the general 
impression at St Martin's with regard to those claims 
was, that they were greatly overrated. He also procured 
for them two official tableauj^, or accounts of the pro- 
perties confiscated au profit de la Republique^ in the 
French part of the Isle of St. Martin's, one dated in 
the year 1 795, the other in the year 1 796. The Com- 
missioners also sent some questions as to the general 
produce of plantations in St. Martin's to the eminent 
West Indian merchants, Messrs. Reid, Irving & Co., to 
which they -obtained answers. They did not> however, 
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communicate to the claimants the report of Mr. Pick- 1834. 
wood, or any of the information they had procured i q^^^^ 
but they informed them that they should not adhere to Case. 
the principle upon which they had acted in the two 
cases of the Messrs. Hodge, of estimating the annual 
value of the plantations during the time the French 
were in possession of them by an average of their pro- 
duce during the years immediately preceding their 
seizure, but that they should estimate the claimants* 
loss by the quantity of their land sequestered, and 
should allow for each English acre of cane land seques- 
tered the value of a hogshead and a half of sugar 
during each year that the sequestration continued. 
Tliismode of compensation was universally objected to 
by the claimants, and the Commissioners then adopted 
another mode, by awarding to the claimants lo/. ster- 
ling a year for every negro on their plantations at the 
time of their seizure. Before, however, they made their 
awards on these cases, they sent a report* to the 
Treasury, stating the principle of compensation they 
intended to follow, and the reasons which induced 

* The following is the most material part of this report : 

*' The claimants of the Island of St. Martin require to be paid an 
indemnity for the value of the crops which they might have made 
on their respective properties, during the six years for which they 
were occupied by French authorities ; and, as they have not shown 
the real amount of the produce which the French derived from 
their lands, they offer, as a sort of approximation, a calculation of 
what they think they should have received if such lands had been 
left in their own possession. 

^ We have very imperfect information respecting the extent of 
the different properties of these claimants. The measures of land 
in use in the Island of St. Martin are generally denominated 
* quarr^ de cent pas/ and the Commissioners discover from the 
statement of an arpenteur (a measurer of land), found among the 
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1 834. them to adopt it. The Lords of the Treasury approved 
GuuBc&'s ^^ ^^^^ report, and the Commissioners made their 



Cahi. 



pqien, that a * quarre ' was equal to two English acres and about 
one-eighth *. 

** By the 6th article of the ConTention the claimants are bound 
to produce the * proces rerbaux * of the seizure and confiscation of 
their property and of the sale thereof, by which ' proc^ verbaux' 
the value of such property is to be ascertained t. 

*' The original of a ' Tableau G6n6ral/ made in the island at the 
time of sequestration, by persons duly authori^sed by the French 
Government, has been transmitted to us by Mr. Pickwood, the 
Chief Justice of St. Christopher (who had been appointed by Hi^ 
Majesty's Government to proceed to the Island of St. Martin, for 
the purpose of investigating these claims), and extracts of it have 
been produced to us by several of the claimants, who refer to it as 
one of the principal proofs of their loss. 

'* In this document an enumeration is given of the lands, n^roes, 
houses, &c., which were seized, but the grounds planted in canes 
are denominated * terres,' generally, without any farther specifica- 
tion of their extent Iq * quarr6s/ or otherwise. 

*' We have also a printed report, which was presented in 1815 
by the inhabitants of the island to General Douglas, when soliciting 
him to endeavour to promote the cesdon of the colony to England, 
in which report the lands of these claimants are stated in English 
acres. From one-third to one-half of the cane -growing land in 
each estate is represented to us tu be annually left in fallow. Some 
eminent West-India merchants have informed us that 1,500 lbs* 
of sugar, or one and a half St. Martin's hogshead, and other 
equal autliorities, that one hogshead of 1,000 lbs. would be a fair 

* Tlie carr^ is eqnal to three acres 31 perches English measure^ according to 
Kelljr's Universal Catobbt, vol. 1, p. 364. 

t I'he words of this article are, **'Ihe claimants shall be obliged to produce, 
1st, the proces verbal, containing an inveniury of the »Hov§abli effects seixed or 
seqaeJtered ; sdly, the proces verbal of the stile of the said effects, or in default of 
proofs iu wriiuig, such other proots as the Coiuroissioueis of the two powtrra shall 
judge sufficient in lieu thereof, according to the principles established in the pre^ 
ceding article.** The principles of the preceding article appear to be these: «*In 
default of all proof in writing, considering the circumstances under which the con- 
fiscatiuns and sequestrations took place, and thuse which have since arisen, such 
•ither proofs shall be admiuvd as the Coromi$sioiiers of Liquidaliuu bereinaU«r 
mentioned shall judge sufhcient in lieu thereof." 
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awards upon all the St. Martin's cases in accordance issu 
with it The greater number of these claimants then 



average to take as the produce of one English acre of land actually 
planted in canes. With none of these estimates can we make the 
statement by the claimants of their annual average crop in any 
manner whatever to correspond. One of the claimants, for instance, 
is stated, in the printed report to General Douglas, to have had 
130 acres of cane ground, of which, according to our information, 
at the utmost, 80 would be annually in the cultivation of sugar. 
He requires to be paid for 217 hogsheads from such 80 acres, about 
2 1 hogsheads per acre, being an annual produce, exceeding, as we 
are informed, that of the very best lands in Demerara ; whereas the 
land in St Martin is stated to be sandy, and little productive. 
According to the first calculation, of one hogshead per acre, made 
by the merchants alluded to, the produce would be only 80 hogs- 
heads ; according to the other calculation, of 1 ( hogshead per acre, 
which is the highest which we have heard stated (except by the 
claimants), the produce would be 120 hogsheads, instead of the 
S17 thus claimed. On the other hand, the < Tableau G6nc*ral' 
represents the above person to have had only 18 quarr^s, or about 
38 English acres in canes, giving either 38 or 57 hogsheads of 
annual produce, according to the one or the other calculation above- 
mentioned. * 

'' The statement in the Tableau is, however, considered by the 
claimant's agent to be incorrect. 

*' The claimants contend that the price of the rum paid all the 
expense of cultivation ; but Mr. Bryan Edwards, in his History of 
the West Indies, says, ' The annual disbursements are first to be 
deducted — and very heavy they are ; nor is any opinion more erro- 
neous than that which supposes that they are provided for by the 
rum^ &c.' 

** Mr. Pickwood also, in his report, says, ' It is a new position 
to me, that even in the most prosperous times of West India pro- 
perty, the rum was sufficient to provide for the contingent disburse- 
ments of the plantation. 

'* < It has, however, been uniformly represented to me by the 
claimants, and indeed by others, that such was the case. On the 
other hand, I am bound to say, that men of great experience, who 
have been practically acquainted with sugar estates in all their details 
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1834. obtained permiflsion from the Lords of the Treasury to 
appeal to the Privy Council, and to have access to Mr. 



OUMBCS'S 

Case. 



for many yean, have expressed their disbelief in any such result, 
and consider that in the most auspicious times of West India pro- 
perty, (which the period under consideration may certainly be 
deemed to have been), in addition to the rum, oue-third of the 
returns of sugar was absorbed in the necessary supplies.' 

'* We have received a similar statement from other quarters. 

** If sometimes the planters of St. Martin (observes one of the 
gentlemen to whom we referred), had American supplies dtteaper 
than the British colonies, they, on the other hand, paid dearer for 
European. In those days external supplies were chiefly resorted 
to, which renders the annual expense greater than it is at the 
present day. 

«< Under these circumstances, we are unable, in any satisftctoiy 
manner, to fix upon any estimate to be drawn firom these uncer- 
tain measures of land and their possible annual produce, and we 
have thought it fairer and more expedient to resort to an estimate, 
almost universally adopted in calculations in the West Indies, of so 
much sugar and so much consequent profit annually produced for 
each negro. 

** Mr. Edwards, in his History of the West Indies, page 901, 
vol. ii. states, * In Jamaica, the usual mode of calculating^ in a 
general way, the average profits of a sugar estate is, to- allow 10 /• 
sterling per annum for every negro, young and old, employed in 
this line of cultivation.* 

'' Various eminent authorities on this subject have informed us, 
that in their judgment this mode of calculation will give the claimants 
a liberal indemnity, and we are the more inclined to consider that 
it will do so, inasmuch as the planters of the Island of St. Martin, 
if they had been in the occupation of their estates firom 1795 to 
1801, when the French were in possession of the island, would have 
been in the condition of subjects inhabiting an enemy's colony ; 
their trade would have been impeded, and the produce of their 
lands have been liable to be captured as good prize by every 
English cruiaser. It has been stated to us that this would not ma« 
terially have injured the planters, or diminished their profits, as 
they derived the greater part of their supplies fi-om America, a state- 
ment which does not at all agree with many of the claims them- 
selves, in which it is declared by the owners of stores who apply 
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Pickwood)8 Report, and all the documents^ which the \S3\. 
Commissioners had obtained. J "^ 

GUMBKSS 

Case. 
for indemnity, that such stores were imported into the island from 

Bristol and Lancaster. However this may be, we think that the 

usual mode of calculating, which was not thought unfavourable in 

Jamaica, must be a favourable one when applied to British subjects, 

who, by tlie effects of war, had been converted into inhabitants of 

an enemy's colony. 

'* Of the negroes we have two enumerations, and probably n«t 
inaccurate ones ; the one, in the Tableau General de Sequestration, 
taken when the French seised the estates, with all the negroes 
thereon, and the other in 1803, after the capture of the island by 
the English, when a poll-tax was collected of so much per head on 
each negro. 

** We consider that it is not in the nature of an indemnity that 
it should be extended to cover any posaible profit which a claimant 
might have hoped to have derived ; and that in West India pro- 
perty in particular, the great fluctuations from good and bad seasons 
to which it is exposed would render any conjectural calculation of 
a possible profit extremely difficult and uncertain. 

*' We are therefore decidedly of opinion, that the most reason- 
able mode of indemnifying these claimants will be, to allow 10/. 
sterling per annum for each negro specified in the Tableau General, 
during the six years in which they were dispossessed of their pro- 
perty. 

*< The only objection of any weight which has been urged against 
this mode of calculation is, that some proprietors occasionally hired 
slaves, and that by receiving the produce only of those enumerated 
in the Tableau, such proprietors may be deprived of the profit which 
they would have derived firom such hired negroes. 

*< On this it may be observed, that no mode of deciding in this 
matter could be free from all difficulty, and that we have no evi- 
dence of any claimants having actually been in the habit of hiring 
negroes. 

** As a further proof that, in adopting this scale, we have given 
a liberal indemnity to the parties generally, it appears that in the 
two instances where the price originally paid for the estate and 
negroes is specified in the title-deeds produced to us, this mode of 
ciUculation gives a very fair rate of interest." 
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1834. The case of Colonel Gumbes was taken the fiist, in 

^ '^ order to settle the validity of the principle upon which 

Ca»c. the Commissioners had proceeded. He was the pro- 
prietor of two sugar plantations, Cripplegate and 
Grand Caze, and a small estate called Uoppe's, on 
which there was a large house, and which was partly 
used as a cotton, and partly as a stock plantation. 
The French Government seized them on the 24th and 
25th of April 1795, together with the slaves, stock, 
and personal property on them, and they remained in 
possession of them until the month of March 1801. 
Colonel Gumbes claimed 88,250 Spanish dollars, or 
about 18,756/. 5 s. compensation for his losses, in the 
following proportions; 74,916 Spanish dollars compen- 
sation for the detention of his sugar plantations, that 
being the average value of their crops for six years, after 
deducting the expenses calculated upon the average 
of the three years preceding their seizure ; 8,228 Spa* 
nish dollars for his moveable property seized on these 
plantations and not restored, and 5,106 Spanish dol- 
lars for the losses he sustained by the seizure of the 
Hoppe's estate. He also claimed interest upon all 
these sums. In support of these claims he produced 
evidence of the seizure of all the three estates, and of 
the net value of the crops for the years 1792, 1793 
and 1794« The award of the Commissioners stated 
that, according to the principle laid down in their 
report to the Treasury, the appellant was entitled to 
receive a compensation for the value of 53 slaves, 
during the period that the estate was under sequestra- 
tion; viz. from 1795 to 1801, being a period of six 
years, at and after the rate of 1 o /. per slave per annum, 
which, amounted to 3,180/., and they awarded him 
this sum. 
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The appellant disputed this award, not only upon the 1834. 
ground that it proceeded upon a wrong principle, but qui^^es's 
because, even if the principle was right, he was en- Ca«e. 
titled to compensation in respect of 132 instead of 53 
slaves, and because it gave him no compensation for 
the loss of his moveable property, and of the estate 
called Hoppe's, and much argument arose upon these 
points, and also upon the evidence produced by him, as 
differing from Mr. Pickwood*s report upon his estates. 
The main question, however, turned upon the principle 
involved in the award. 

Lushington (Dr.), and Teedj for the Appellant : 

Upon the reconquest of St. Martin's by the French, 
the French part of it reverted to the same condition 
that it was in previously to its submission to the Dutch. 
It became part of the dominions of France, and British 
subjects residing in it were entitled to the protection 
provided for them by the treaty of 1786*, and have 
therefore a just claim for compensation for their losses 
by the treaty of 1814 and the convention, No. 7. 

Three modes of calculating the amount of compen- 
sation due to the British sufferers at St. Martin's were 
open to the Commissioners. They might have followed 
their own precedent in the cases of the Messrs. Hodge, 
and calculated the amount of the loss by the average value 
of the sugar crops for the years immediately preceding 
the seizure of their plantations ; they might have cal« 
culated it by the number of acres in each plantation ; 
or they might have calculated it by the number of 
negroes on each plantation. The first of these modes 
would have satisfied every one. The second would 

* AnUi p. 7. 
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1831'. have been defective, because the owner of a large 
GuMBEs^s qwaii^ity ^^ unproductive land would have received 
Ca»e. a larger compensation than the proprietor of a smaller 
but more fertile estate. The last which they have 
adopted is the most defective of all. The negroes on 
every estate must at times vary in number from acci- 
dental circumstances, and it by no means follows that 
an estate at any particular time possesses its full com- 
plement. At the period in question, however, it ap- 
pears from the papers that many of the negroes had 
deserted, many had enlisted in the French army, and 
many accompanied their masters in their flight to An- 
guilla. The proems verbaux, or any documents taken 
at the time of seizure, could not, therefore, point out 
the true number of negroes on each property. As 
regards property in any part of the West Indies, how- 
ever, at that time, such a test would be very fallacious. 
The passage from Bryan Edwards only refers to Ja- 
maica, and his book was written in 1793, when the 
price of sugars was much lower than it was during the 
years these estates were under sequestration, and the 
revolt of the slaves in St. Domingo had suddenly de- 
prived the market of the produce of the greatest sugar 
island in the West Indies. At any time, indeedy a test 
must be defective that would award the largest com- 
pensation in respect of the estate which required the 
greatest quantity of labour to make it productive, and 
not that whose natural fertility would render the 
greatest returns to the planter. The Commissioners, 
indeed, appear to have adopted this principle in 
despair of arriving at the truth from the evidence laid 
before them by the claimants. In the cases, however, 
which they mention in their report, they labour under 
mistakes themselves. The person whom they mention 
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in it| as having only 120 acres of cane ground, is one 1834. 
of the present claimants ; and it appears from the ^^ 
documents now before the Council, that he bad in fact Case. 
222 acres. The very merchants, Messrs. Reid, Irving 
& Co., whose opinion they quote in one part of their 
report, tell them that in those, days, from 1795 to 1801 , 
the rum was generally calculated to defray the expense, 
but in these islands (St Martin's and St. Bartholo- 
mew's) it would, in general, scarcely accomplish that 
object'' So far from having overrated, the claimants 
have in fact underrated their claims, for they haye 
generally claimed much less than the value of a hogs- 
head and a half on each acre of cane ground, which 
is the rate of produce the Commissioners have adopted. 
Whatever doubts the Commissioners entertained, they 
had no right to decide against the claimants upon evi* 
dence which they had no opportunity afforded them of 
explaining or contradicting, and an award made upon 
such ex parte proceedings ought to be rescinded. 

King's Advocate (Sir H. Jenner\ and Wighlman^ 
in support of the Award : 

As the Commissioners decided in favour of Hodges's 
claim, and claimants only have the right of appealing 
from their awards, the validity of their decisions in 
those cases was never questioned before this Board, but 
it is very doubtful how far a British subject living in 
a country which is conquered by the French can be 
entitled to a compensation for any injury he may have 
sustained at their hands. The intention of the treaties 
was only to provide compensation for those who were 
injured by violations of the treaty of 1786, which solely 
provided for the protection of those British subjects 
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1834. who should be living during the time of war in the 

' ^ \ dominions of the contracting: parties. Now these per- 

Case. SOUS were living, at the time the injury was committed, 

in a country which had belonged to Holland, and which 

only became French upon the conquest of it by that 

nation. 

[Par Are, B. — Do you contend that, supposing a 
country to have been conquered from the French, by 
the Spaniards, for instance, and then reconquered by 
France, British subjects living in that country would 
not be entitled to the benefit of the treaty ?] 

[Vice'Chanceilar. — Was not the French Government 
restored to the same situation as they were in before 
the Dutch took possession of their part of the island ? 
It was not a conquest, but a resumption of what they 
had before.] 

[Lushington (Dr.). — Austria and Prussia, during the 
war in 1 814, got possession of some part of the French 
territory. The French subsequently resumed it. Would 
that occupation put an end to the rights of British 
subjects in that part of France ?] 

The treaty did not intend to include the colonies, 
there are no claims for any other French colony. 

[Vice-Chancelhr. — The expression, ** dominions of 
the other," in the treaty of 1786, must include the 
colonies.] 

The only question then that remains is, whether the 
Commissioners have framed their awards on a proper 
principle. They do not assert that it is the best 
absolutely, but they put it forward as the best they 
could resort to when they found the evidence brought 
forwards by the claimants was at variance with all the 
information they received from other quarters, especially 
from Mr. Pickwood, who had been dispatched by 
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Government to St. Martin's for the special purpose of i834. 
making inquiries respecting these cases. They cannot ^ '^ ^ 
be bound by their decision in the Hodges*s cases, Case. 
because their claims were determined before the Com- 
missioners' suspicions had been awakened and Mr. 
Pickwood bad been sent and made his report^ 

The Vice-Chancellor: 

In this case their Lordships are of opinion, that 
the principle which the Commissioners adopted in 
calculating the amount of compensation is not sufficient 
to support theif award. 

The principle which the Commissioners have adopted 
as the ground on which they have made their calcu- 
Jation, is that contained in Mr. Bryan Edwards's History 
of the West Indies, and which he states to be the mode 
of calculating the profits of sugar estates ; namely, to 
allow lo/. per head for each negro; but this state- 
ment, on the face of it, refers only to estates in the 
Island of Jamaica. They represent, too, after stating 
that they had made their calculation on that principle, 
^' that various eminent authorities on this subject have 
informed us, that in their judgment this mode of cal- 
culation will give the claimants a liberal indemnity ;" 
but they do not state who these various eminent autho- 
rities are from whom they acquired their information, 
nor do they state that the claimants had any opportu- 
nity of controverting the information so given, which 
unquestionably they ought to have had if th&t infor- 
mation was intended to have been acted upon. 

It is the opinion of their Lordships, that the Com- 
missioners ought to have attended as much as possible 
to the facts of each case. They appear to have done 

vol. II. V D D 
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1834. SO in Mr. Hodges's case, by acting upon the evidence 
^^ [ that was brought before them ; and in this case, also, 

Cas^. it was their duty to have attended to the actual evi* 
dence as to the produce of the estates which was 
brought before them. They were not bound to take 
any one part of it to be implicitly true in every respect, 
but they might have corrected what is positively sworn 
in the affidavit of Joshua Carter by the statements of 
Mr. Pick wood, who had founded his opinions from 
information collected on the spot. It strikes, indeed, 
their Lordships, that the Commissioners might have 
adopted the number of hogsheads of sugar annually 
produced on each estate as the principle by which 
they might have been guided in drawing their con- 
clusions, although we do not mean to say that they 
were bound to have done so. If, for instance, they 
had taken the average produce of the estate in ques- 
tion to have been 70 hogsheads, and estimated the 
profit at 8 /. per hogshead, they would have had an 
annual sum of 560 /. If they had adopted that prin- 
ciple, they would have had evidence to have gone by, 
and if it is said so much ought not to have been 
allowed by 1 /. per hogshead, which, according to the 
evidence of Reid, Irving & Co., ought to be deducted 
for the expenses, then the Commissioners might have 
allowed a smaller sum in respect of the profit of the 
sugar. The Commissioners appear also to have been 
led into error as to the number of slaves in this case ; 
and their Lordships are. therefore, of opinion, that this 
case must necessarily go back to the Commissioners, to 
ascertain as nearly as they can, by means of the evi- 
dence before them, what the amount of loss in point of 
fact was. 
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The question was then argued, whether the appeU iss^. 
lants in the St. Martin's cases were entitled to interest * ^ ^ 
on the sums found due to them for compensation in Case!^ 
respect of the proceeds of their estates during the time 
they were under sequestration. After some discussion 
their Lordships decided, that as interest on rents and 
profits had not been generally allowed by the Commis- 
sioners since the termination of the mixed commission, 
the appellants were not entitled to them under the 
terms of the Treasury letter of the 5th of May 1826. 
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WEBSTER'S CASE- 



EPHESENTATiVES of Peter Web-1 AfmeUanU- 
L, deceased - j W^"" » 



The Representatives of Peter Web- 

STERi 

V. 

An Award of the Commissioners for the Liquida- 
Juneaist, tion of the Claims of British Subjects on 
J^ France*. 

pi'ing^m- Peter WEBSTER was the owner of a house in 
f^rsofmSrV tb® French part of the island of St. Martin's, and of 
able and im- a plantation in the Dutch part of it. Both of these 
penrundu^y were taken possession of and retained by the French 
confascated, authorities, under the same circumstances, and for the 

held, that no ' ' 

compensation same time, as the property of Colonel Gumbes, and 

was provided i_.i_ ' ^ j-^l • j«a1 j- 

for confisca- which are mentioned in the case immediately preceding 
tionsofiiii- ^jjjg^ ^j.^ Webster's representatives claimed compen- 

raoveable pro- 111 t 

perty out of satiou for his losses from the Commissioners, and they 
!meorthe^° granted it them in respect of the sequestration of his 
I!?.«!!f ""* property in the French part of the island, but refused 

it them in respect of the sequestration of that in the 

Dutch. 

Lushingtcn (Dr.) and Teed^ for the Appellants : 

The claimant is clearly entitled to compensation for 
the injury he sustained by the sequestration of his pro- 
perty in the Dutch territory, according to the princi- 
ples laid down by Sir William Grant, in his judgment 
in Pilkingtofis case *. He there says, " the Treaty of 

* Fk-esent : the Vice-Chancellor, Mr. Baron Parke, Mr. Justice 
fiosanquet, and the Chief Judge of the Court of Bankruptcy, 
f Ante, p. 13. 



powers. 
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1814 proceeds on the aasumption. that the sequestra- iss^. 
tion or confiscation of British property was an improper J^^^* 
and unjustifiable act ; an illegal act it could hardly be Casb. 
said to be, because it was the act of that which was at 
the time a sovereign power. The expression used, is 
^ indiiment confisqu6s.' Now property may be said to 
be indiiment confisqu^ with reference to the treaty of 
1786, with reference to the modem usages of nations 
at war, or with reference to the conduct of this country 
towards the subjects of France." We do not contend 
that the property in the Dutch part of the. island was in- 
diiment confisqu^ with reference to the treaty of i 786, for 
that treaty only protects the property of British subjects 
residing within the French dominions, but we say that 
it was so with reference to the other two points which 
are mentioned by Sir William Grant. The modem 
usages of war do not warrant the confiscation of the 
property of the subjects of a hostile power residing 
within a conquered country, much less of those re« 
siding within the dominions of a friendly power, as 
Holland, or rather the Batavian Republic, was at the 
time of the seizures in question. The conduct of this 
country never, as is well explained in the same judg- 
ment, warranted such conduct to its subjects from the 
French Govemment. 

This property of a. British subject having been 
unduly. confiscated by the French Government, that 
nation was bound by the treaty of 1814 to render 
cogfipensation for it, unless it was excepted from the 
operation of that treaty by any subsequent convention. 
There is, however, no clause in any of the conventions 
by which claimants in respect of immoveable property 
(as this is) are deprived of the benefits they were enti- 
tled to under the treaty of 1814, although there is 

1^ D 3 
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1 831-. a clause in the 6th article of the convention, No. 7, by 
^^^ ', which it is provided that ** vessels, ships, cargoes and 

C'asf.. Other moveable property, which shall have been seized 
and confiscated, either to the profit of France or of the 
subjects of his most Christian Majesty, in conformity 
to the laws of war and the prohibitory decrees, should 
not be admitted to the liquidation and payment therein 
mentioned." The moveable property seized and con- 
fiscated according to the laws of war must evidently 
be moveable property out of France. The absence, 
therefore, of any exception for immoveable property 
out of France, when there is an express exception for 
moveable property out of it, shows the intention of the 
framers to have been, that holders of immoveable pro- 
perty out of it should receive the full compensation 
they were entitled to under the provisions of the treaty 

of 1S14. 

« 

The King's Advocate (Sir H. Jenner)^ and Wight- 
man was with him, in support of the Award: 

If St. Martin's is to be considered as a country con- 
quered by the French arms, the confiscation would not 
be illegal in the spirit of the trea^ of 1814, for a 
nation may deal as it thinks proper with a conquered 
territory. No treaty ever existed for the protection of 
British subjects out of the French dominions. If, 
however, St. Martin's is to be considered as belonging 
to the Dutch, a power at that time in alliance with 
France, the claimants must seek compensation, not 
from France, but from Holland, for by the law of 
nations every state is answerable for the acts it suffers 
another to commit in its territories. PitkingtorC^ was 
a case of confiscation of property under the protection 
of the French Government, and seized by them in 
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breach of the treaty of 1786. It was the intention, i834. 
indeed, of the framers of the treaty of 1814, only to * — '' — ' 
provide compensation for British subjects who had Case. 
thus been injured. This appears from the letters 
addressed by Lord Castlereagh to the first Commis- 
sioners. 

[One of these letters was read *.] 

Mr. Baron Paiike : 

I believe their Lordships have no doubt but that 
the allowance of compensation should be confined to 
the cases of loss arising from the seizure or confiscation 
of property which shall be considered under the im- 
plied protection of the French Government under the 
treaty of commerce of 1 786. This property was not 
so situated. We think, therefore, that this appeal 
must be dismissed. 

* Gentlemen, Foreign-office^ 29 July 1814. 

I have received your letter of the 37 th instant, desiring to know 
whether you shall receive claims for the recovery of British property 
illegally sequestered or confiscated by French autliorities in coun- 
tries not within the limits of France, as they existed on the 1st of 
January 1799. 

It does not appear to me that requisitions or confiscations made 
by the arms of France^ without the actual limits of France, can fall 
within the principle of the 4tli additional article of the late treaty of 
peace with that country ; it not being the intention of those who 
were entrusted with the negotiation of that treaty to bind the French 
Government to the restitution of any other property than such as 
had, prior to its seizure or confiscation, been placed under the im- 
plied protection and bondJUe guarantee of that Government. 

I have the honour, &c. 

(signed) Castlereagh. 
The Honourable Charles Bagot and 
Archibald Elijah Impey, Esq. 
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APPEAL FROM THE HIGH COURT OF 
ADMIRALTY OF ENGLAND. 

Jane 19lb ThE ThETIS*. 

and 20th, 

On the 5th of December 1830, His Majesty's frigate 

Mivaaeo^fuea- Th®^^^» ^^ ^^^ voyage from Rio de Janeiro to England, 
sureTbjr great with a freight of bullion of the value of 8 1 9,942 dollars, 
from a v^k was Wrecked on the south-western end of the Island of 

JuS undw ^^P^ ^^^^' ^^ ^^^ Brazilian coast Twenty-five of the 
water, one- crcw wcrc drowned, and the remainder were with diffi- 
aroount saved culty savcd from the wrcck, and remained on the adjoin- 
SivorT* '"'*'* ing shore in a state of great distress until the arrival 
An admiral of Rear- Admiral Sir Thomas Baker, the commanding 
upon himself officcr ou the Station, who, immediately upon hearing 
personal exer. ^f ^jje wrcck OU the loth of December at Rio, sailed 

tion and re- . . . * . 

sponsibiiity in from thence to their assistance, with the Clio and 
soX^sare Algcrinc sloops of war, Adelaide schooner, and the 

t^eshTsundcr ^^^^^^ ^^ ^*s ^^° flag-ship, the W.arspitc. He was 
iiis command obliged, however, by adverse winds, to put back to Rio, 
to an eighth ^^^^ three days' ineffectual endeavour to make Cape 

^wded for ^'*^ » ^^^ ^^ ^^^^ "proceeded thither the next day by 
salvage. land, leaving orders for the vessels to follow him at 

raiij Lid™*" t^c fij^s^ opportunity, which they shortly did, together 

entitled to 

tbepay*vic- ^ * Present : the Vice-Chancellor, Mr. Justice Bosanqnet, Judge 
tualling and of the Prerogative Court (Sir J. NichoU), and the Chief Judge of the 

'?"/ "i*^ *?*'■ Court of Bankruptcy, 
of the KuiE 8 *^ ^ 

ships for the 

time that they were employed upon a service of salvage of private treasure 

lo&t on board of a King's ship, and that rr imymeut deducted from the amount 

of the roouey decreed lor salvage. 
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with tbe Druid frigate, which joined them on their JW4. 

passage. The Thetis. 

Admiral Baker found that the wreck of the Thetis 
had drifted into a small cove of a rectangular form, 
bounded on three sides by nearly perpendicular cliffs, 
from 108 to 194 feet in heighti and open in front to 
the whole force of the Atlantic Ocean and the winds 
from the south-west, whence the strongest gales usually 
blow in that part of the world. The depth of water 
in this cove varied from 3 i to 24 fathoms ; the surf 
in it was generally tremendous, forming a species of 
whirlpool in the midst of it, and the bottom shelved 
rapidly to seaward, and was full of large rocks. Only 
the taffrail of the Thetis was occasionally visible, and 
it was found that she had heeled over on her side, with 
her deck to the seaward. 

Admiral Baker left the Algerine to guard the wreck, 
and dispatched the other vessels with the survivors of 
the crew of the Thetis to Rio, where he himself 
returned overland on the 24th of December. He im- 
mediately began to concert measures for the pre- 
servation of the property lost in the wreck ; and his 
first proceeding was to cause a large net, 480 feet long 
and 12 feet high, to be constructed of chain cables 
and hawsers, for the purpose of being sent to the cove, 
and there to be stretched over its mouth from lanyards 
fastened to floating buoys, in order to prevent any 
articles beinor washed from the wreck out to sea. He 
then consulted with Captain Dickenson, of His Ma- 
jesty's sloop of war Lightning, an officer who had 
received a gold medal from the Royal Society for his 
skill in mechanics, as to the best means to be adopted 
for removing the sunken property and treasure, and 
under Captain Dickenson's directions a diving-bell was 



The Tii£tis. 
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1834. constructed by an English engineer of the name of 
Moore, in the employment of the Brazilian Govern- 
ment, out of two iron water-tanks belonging to the War- 
spite, and an air-pump was made by a French artisan of 
the name of De Fleury. When these preparations had 
been completed, Captain Dickenson was dispatched to 
Cape Frio with the Lightning, under orders to relieve 
the Algerine, and ** after receiving from Captain Mar- 
titi, the commander of that vessel, every information 
which he might have to communicate relating to the 
position and state of the wreck, to lose no time in com- 
mencing operations with the diving-bell, and other 
apparatus with which he was furnished for the recovery 
of the public property and treasure sunk in the Thetis." 
For these purposes, Captain Dickenson had placed 
under his command the Adelaide tender, the launch 
belonging to the Warspite, and another launch which 
was procured by the Admiral from the Brazilian Go- 
vernment. The Adelaide and Warspite launch were 
manned by detachments from the crew of the War- 
spite, the Brazilian launch was manned principally from 
the Lightning. He was also accompanied by the 
engineer Moore, the carpenter and carpenter s crew of 
the Warspite, and two seamen accustomed to the use 
of the diving-bell, who were taken by the admiral from 
the Clio, and he was supplied with hose for the bell 
and pumps, and tackle of every description from the 
Warspite. 

Upon Captain Dickenson's arrival at Cape Frio, on 
the 30th January 1831, he found the wreck had com- 
pletely sunk under water, and was lying at a depth 
varying from 6 J to 1 1 fathoms. Upon actual inspec- 
tion of the localities of the place, which he had never 
previously seen, he was induced to alter the plan 
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which had been originally settled between Admiral 1834-. 
Baker and himself as to the mode of suspending the theThetis. 
diving-bell. The admiral had proposed to hang it 
from suspension cables extended from cliff to cliff across 
the cove, and to this scheme Captain Dickenson had 
assented whilst at Rio ; he now, however, determined 
to suspend it from a high derrick or crane, fastened 
upon the cliff. Immediately after the net had been " 
placed, according to the admiraPs directions, over the 
mouth of the cove, the derrick was commenced to be 
made out of the loose spars of the Thetis that had been 
picked up, and in the mean time a small diving-bell 
was constructed from a one-ton water-tank, which was 
worked from the launches, and by this much treasure 
was recovered from the wreck before the derrick was 
completed. 

On the 11th of April 1831, the derrick, with the 
assistance of a reinforcement of 74 men from the War- 
spite, was placed on a step cut in the cliff, about 1 2 
feet from the level of the sea. Its height was 158 
feet, and its bead was placed directly over the spirit- 
room of the Thetis, where the treasure had been kept. 
The reinforcement of 74 men returned to the Warspite 
by the Adelaide on the 2 1st of April, but they were 
succeeded by another party of 50 men sent by Admiral 
Baker from the same vessel, and which arrived at the 
cove on the 30th of April, and they remained there until 
the 1 6th of May, when all the men belonging to the 
Warspite finally returned to Rio by the Adelaide. The 
rigging of the derrick was completed on the 6 th of May, 
and on that day the great diving-bell was suspended 
from it, and worked with great success, notwithstand- 
ing very rough weather, until the 1 8th of May, during 
which time about 50,000 dollars were recovered by it. 
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1834'. On the i8th a violent gale of wind from the west- 
T, *"Tr^ south-west broke the derrick in two, at a height of about 
20 feet from the water, and did considerable injury 
to its rigging. The great bell was left at the bottom 
of the cove, and so much damaged by the storm as to 
be afterwards useless. 

Upon the destruction of the derrick Captain Dickea- 
son returned, to the original plan of working the bell 
from suspension cables. They were accordingly put 
in hand on the 20th of May, and by the 4th of June 
were suspended across the cove, but from different 
points from those which had been proposed at Rio. 
They were not completed, however, for use until the 
1 9th of October, when a new great bell, made out of 
• a water-tank, was worked from them for the first time. 

This'bell was used at first in searching for treasure, 
but after the 1 st of November it was principally em- 
ployed in removing the guns and Government property 
from the wreck. During the whole time from the 
destruction of the derrick until the removal of Captain 
Dickenson the small bell was worked from the launch 
when the weather would permit, and a great quantity 
of treasure was preserved by it. 

A great proportion of the property on board the Thetis 
had been insured at Lloyd's, and a committee of under- 
writers was appointed, on the receipt of the intelligence 
of her loss, to concert measures for its preservation. An 
application was made to the Admiralty, who sent orders 
to Admiral Baker to use every means for its protection. 
The chairman of the committee also wrote to the Admi- 
ral on the 6th of April 1 831, enclosing him an unanimous 
vote of thanks for the exertions he had already made, and 
requesting him to instruct his. secretary, or the officer 
left in command at Cape Frio, to communicate to the 



BEFORE THE PRIVY COUNCIL. ^95 

writer from time to time the result of the proceedings, Jf^-*-^ 
and also, whether it might be advisable to send from trk Thetis. 
this country (England) bells, machinery and engineers, 
to assist in the undertaking ; and should any circum- 
stances induce him to give up any further attempt for 
the recovery of the treasure as hopeless, earnestly to 
request him to let his reasons for so doing be fully 
communicated to the writer; and also that he would, 
as far as he possibly could, have a watch kept near the 
spot where the wreck had sunk. ^' If, on the contrary," 
the letter proceeded, '* and as I sincerely hope will be 
the case, you may be successful in saving the whole or 
any part of this property, I have to beg that you will 
order this property to be immediately forwarded by 
one of His Majesty's ships or packets, without being 
landed at Rio, and addressed to the chief clerk of the 
Bullion-office, Bank of England ; and directing, if you 
please, advice' to be sent to me, as circumstances may 
render it advisable, to have the necessary insurance 
effected to cover the property, and also the charges to 
which it may be liable." In consequence of this letter 
a correspondence was kept up between the Admiral and 
the chairman of the committee at Lloyd's. He subse- 
quently appointed Messrs. Samuel & Phillips his agents 
at Rio, and directed Captain Dickenson to have recourse 
to them for any assistance he might need. Having 
made these arrangements Admiral Baker sailed, in the 
beginning of July 1831, for the Cape of Good Hope, 
where, as well as upon the South American station, 
the naval forces were under his command. 

During Admiral Baker's absence Captain Dickenson 
was seized with a violent fit of illness, and whilst he 
was labouring under it he dispatched letters to Lord 
James Towpsend, the commanding officer at Rio, in 
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1834. the absence of Admiral Baker, in which he expressed 
The Thetjs. ^^^ despondency of being able to recover anj great 
amount of treasure more, and desired to be recalled. 
In consequence of these letters an officer was sent by 
Lord James Townsend to take the command of the 
Lightning, but before he arrived Captain Dickenson had 
recovered, and resumed the command of his ship and 
the superintendence of the operations on the wreck. 
Admiral Baker returned to Rio in December 1831, and 
in the beginning of the next year he paid a visit to 
die cove, where he arrived on the 5th and staid till 
the 14th of February 1 832. He exerted himself there 
in encoun^ng the men in their undertaking, and up- 
wards of 50,000 dollars were recovered during the 
time he was there, and in the intervening time before 
the recal of Captain Dickenson. 

Captain Dickenson received orders of recal from the 
Admiralty in the following month, and he accordingly 
delivered up the diving-bells and tackle to Captain De 
Roos of the Algerine, which was sent by Admiral 
Baker to take the place of the Lightning, and sailed 
from Cape Frio on the 9th of March 1 832, after a stay 
there of nearly 14 months. During this time he had 
recovered from the wreck and transmitted by various 
vessels to England 588,705 dollars. His crew and 
himself had endured great hardships, from exposure to 
a scorching and unhealthy climate, from constant 
tempests, and from insects called chigres, which greatly 
annoyed the working parties, and the men employed in 
the bell were frequendy in great danger from accidents 
happening in the air-pipes, and suffered much from the 
stench arising from the putrid provisions of the Thetis, 
through which it was necessary to cut before the trea- 
sure could be got at The first lieutenant of the 
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Lightning died from the effects of the fatigues he had i834>. 
undergone on his arrival at Rio, and the crew were y„eXheti^ 
stated to have been deteriorated very much in their 
general health. Mr. Moore and three seamen were 
drowned during the time from the oversetting of a 
boat : this however was the effect of an accident, and 
not attributable to the service in which they were en- 
gaged. 

Whilst both parties were in Brazil a dispute arose 
between the Admiral and Captain Dickenson about the 
amount of salvage the former should receive. CaptaiA 
Dickenson had told the Admiral's secretary that he 
should not object to the Admiral's receiving an eighth 
of it The Admiral upon hearing this, intimated to 
Captain Dickenson that he would accept nothing from 
him, but would receive what the law might direct, 
upon which Capt. Dickenson retracted his offer. 

Captain De Roos adopted a system of operations 
differing in some respects from that followed by Captain 
Dickenson. He first took an accurate plan of the 
space into which the spirit-room had discharged its 
contents, and found it formed an ellipse, of which the 
major nxis was 43 and the minor 31 feet, beyond the 
limits of which no treasure had been discovered. This 
space was filled with large boulder rocks of granite, 
the intervals between which were filled with guns, and 
fragments of the wreck and treasure, forming together 
compact masses which it was difficult to remove. He 
next surveyed the cliffs to find eligible spots to fix his 
purchases to, and wherever a point was selected an 
eye-bolt was placed and leaded ; and thus the crew 
had in every direction points to which they could 
direct the force of their capstan. He then proceeded 
to remove, by means of the capstan, the whole of the 
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1834-. rocks and rubbish from the space previously described' 
Thr Thetis, working the diving-bell solely from the suspension 
cables, the point of suspension of which he altered 25 
feet. By these means his divers were able to descend 
even in rough weather, which never was the case when 
it was worked from the launches. By the 21st of July 
1832 he had removed every rock within this space, 
the last of them weighing about 63 tons, and recovered 
1 61,500 dollars, notwithstanding a succession of stormy 
weather for 1 7 days, in the early part of his operations, 
before he had fully adopted the system of working 
from the suspension cables. ' On the 27th of July the 
Algerine quitted the cove. 

The whole amount of treasure thus recovered was 
750,301 dollars, which were immediately attached as 
derelict on their arrival in England. The value of 
these dollars when sold was stated, in English money, 
to be about 157,349^ 17^* The value of the ord- 
nance stores recovered, and which were of course re- 
stored to Government, was 1,206/1 10^. Sd. 

Separate claims were put in before the Court of 
Admiralty on this treasure, on behalf of Captain Dick- 
enson and the officers and crew of the Lightning and 
others, the actual salvors of the treasure recovered 
under Captain Dickenson's command; of Captain 
Talbot, the commander, and the other officers and crew 
of the Warspite ; of Admiral Baker, of the Admiralty, 
for the sum of 13,833/. 8^. 7 d., being the amount of 
the wages and victuals of the crews, and stores, and 
wear and tear of the Lightning, Adelaide and Algerine, 
whilst they were employed in the salvage ; of Captain 
De Roos and the officers and crew of the Algerine ; 
of Mrs. Moore, the widow of Moore, the engineer ; 
and of the owners and underwriters. 
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On the 20th of March 1 833, the judge of the Court 1834. 
of Admiralty, Sir C. Robinson, made his decree in this r^^^ tuetis. 
case, by which he pronounced the sum of 17,000/. to 
be due for salvage to Captain Dickenson, the com- 
mander, and the officers and crew of the Lightning, 
and the officers and crew of the Adelaide, and others 
acting under the orders of Captains Dickenson or De 
Roos ; to Captain De Roos, the commander, and the 
officers and crew of the Algerine, and to the admiral, 
Sir Thomas Baker, K. C. B., late oommander-in-chief 
of His Majesty's ships and vessels on the South 
American station ; together with all such costs and 
expenses as have been lawfully and justly incurred on 
their behalf, and the expenses incurred by the Lords 
Commissioners of the Admiralty for wages, victuals, 
stores, and wear and tear of His Majesty's sloops 
Lightning and Algerine, and schooner Adelaide, as set 
forth in the account brought in by the proctor of the 
Admiralty ; and he condemned the treasure in such 
8um and expenses, and referred all accounts to the 
registrar and merchants. The judge moreover de- 
creed the 1 7,000 /• to be thus apportioned : 500 A, in 
certain specified shares, among 22 petty officers and 
seamen of the Lightning, by name; 300/, to the 
officers and men serving on board the Adelaide subse- 
quently to the 3i8t May 1831 ; 200/. to Mrs. Moore; 
to Admiral Baker such share of the remainder of such 
salvage as he would be entitled to as a flag-officer on 
such a sum, to be distributed under His Majesty's 
Order in Council of the 30th of June 1827; ^^^ 
the remaining sum to and amongst the commanders, 
officers and men sent on board the Lightning and 
Algerine, or under the orders of the respective com- 
manders thereon, on the said salvage service^ rateably 

VOL. II. £ £ 
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i83i. according to the value of the treasure saved by the 
THlrHETr*. ®^^^ sloops respectively, and also rateably to the said 
officers and men, according to the periods of their 
services on board the said sloops, or under the orders 
of the commanders thereof. And he rejected the claim 
on behalf of Captain Talbot and the officers and crew 
of the Warspite. 

From this decree Captain Dickenson appealed, as 
to the amount of the salvage awarded; as to the 
allotment of a flag-eighth to Admiral Baker ; and as to 
the allowance of the expenses, for wages, &c. to the 
Admiralty. Admiral Baker appealed.as to the amount 
of salvage only. The amount of the expenses in- 
curred by Admiral Baker's agents at Rio were found 
to amount to about 7,000 /. 

Adams (Dr.), and Alexander, for Captain Dicken- 
son and the crew of the Lightning. 

The owners in this case at first objected to allow 
any salvage, on the ground, that King's ships were 
bound to assist in preserving the property of merchants 
of our country, without reward or recompence. This 
objection was, however, expressly overruled by Liord 
Stowell, in the Mary Ann;* and it is now a well es- 
tablished principle, that the officers and men of His 
Majesty's navy are equally entitled with any other 
class of salvors to a remuneration for their labour and 
services in saving from destruction the ships or the 
cargoes of their fellow-countrymen. There is no 
ground for contending, in this case, that the owners of 
the recovered property were entitled to the gratuitous 
services of the navy because it was lost on board ^ 

* 1st Hagg. Adm. 158. 
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King's ship; Government does not insure the pro- 1834. 
perty placed on board the vessels of His Majesty. jaTxHErw. 
The merchant who consigns bis treasure by them Ls 
not warranted against all loss, though he may justly 
count upon more than ordinary security from either 
the attacks of an enemy or the dangers of a tempest 
The principal question therefore, as regards the 
owners and underwriters, will be the amount of sal- 
vage which they ought to pay for the restitution of 
their property. Upon this, as Lord Tenterden tells 
us, * all foreign codes of maritime law, both ancient 
and modem, contain provisions and enactments ; bat 
the law of England, like the law of some other coun- 
tries, has fixed no positive rule or rate of salvage. 
Although, however, Lord Tenterden states correctly 
the modern practice with regard to salvage, yet there 
is no doubt but that in ancient times the practice in ' 
the English Court of Admiralty was, to award to the 
salvor, in all cases of derelict, one-half of the value of 
the property preserved by his exertions. This is clearly 
proved by the ancient authorities referred to in the 
Aquiiajf although Lord Stowell in that case did not 
consider himself bound by that practice, and awarded 
no more than two-fifths of a cargo worth 1 2,000 /. to 
salvors, who only towed a deserted vessel, in sight of 
land, into port, and whose principal merit consisted in 
having obeyed a magistrate, and not having suffered 
it to be plundered by a mob. In the same spirit. Lord 
Stowell, in the FariunaX and Maria^ only .awarded 
two-fifths of the value of derelict vessels to salvors, 
who, without any danger, had brought them into Har- 

* Abbott on Shipping, pt. 3» cap. 10. f 1 Rob. 37. 
X 4 Rob. 194. § Edwards, 175. 
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1831^. wich, with an additional gratuity, in the latter case, of 
•FheThetis ^^^^ guineas to the crew of a King s ship which had 
assisted them. In the Blenden Hall •, too, he only 
awarded a tenth of the value of a derelict vessel worth 
72,000/. to an officer and ten men of a post-office 
packet, for four days unassisted service in her preser- 
vation. This was, however, by no means the spirit in 
which he acted in cases of extraordinary merit, as in the 
VEsperance^, in which he awarded a moiety of the pro- 
perty saved ; and in the Jonge Bastiaan ^^ where the ship 
had, like the Thetis, actually sunk, he awarded two- 
thirds of the value to the salvors. In the Jubilce^\ 
likewise, where by very great exertions a vessel and 
cargo were recovered from the bottom of the ocean, a 
similar amount of salvage was decreed. Although 
therefore the Court of Admiralty w*ill not acknowledge 
itself strictly compelled to follow the old rule of award- 
ing one-half in every case of derelict, yet where there 
has been extraordinary merit displayed or danger in- 
curred, it will generally abide by, and sometimes even 
go beyond it. If ever any case, however, demanded 
a large remuneration, it is the present, which for the 
duration and the hardship of the services, the number 
of the salvors, the value of the property restored to 
its owners, and the ingenuity, perseverance and hardi- 
hood, both of the commanders and sailors employed, 
stands unequalled in the annals of the Court of Ad- 
miralty. 

The claim by the Admiralty for the wear and tear of 
the vessels, and the wages of the officers and men em- 
ployed in this service, is both unprecedented and un* 
just* The Lightning, during the whole period she 

* 1 Dodson 414. t 1 Dodson 46. X 5 Rob. 322. 

§ Admiralty, 7th July 1826. Not reported. 
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was employed, laid in the Barbour of Cape Frio, ready i83i. 
in every respect for His Majesty's service, and suffered 
not so much wear and tear as if she had been employed 
in any other way for the protection of British com- 
merce in that part of the world. The Adelaide actually, 
during part of the time, acted as a tender to the fleet 
upon the station. Had these vessels been employed 
in the carrying of bullion, no deduction would have 
been claimed by the Admiralty from the captain's 
freight ; yet the salvage of bullion that was lost was 
surely a more difficult and disagreeable duty than the 
mere conveying it to England, and ought therefore to 
be more favoured. 

With regard to the services of Admiral Baker, a 
much greater proportion of salvage has been awarded 
them by the Court below than they deserved. He 
had no claim whatever under any Order of Council for 
a share in his right as admiral, and the only pretension 
he can therefore advance is, for his actual services; and 
the question, consequently, is, as to what they consisted 
of. He invented no machines for the preservation of the 
treasure, except the net, which was perfectly useless, at 
any rate for the purpose of hindering the dollars from 
being washed out to sea. His plan of suspension 
cables was never acted upon, for they were hung from 
different points from what he had directed ; his respon- 
sibility (if any) for stores was speedily removed by 
the letters from the committee at Lloyd's ; and, in fact, 
Captain Dickenson always considered the enterprize 
and the liabilities as his own. All that the admiral did 
towards the saving of the treasure, with the exception 
of two visits to the cove, with 1 3 months' interval be- 
iween them, the one being hefore anything was done, 
and the other after the principal part of the dollars had 

E K 3 
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18S4. been recovered, was to give orders. The mere giving 

"^ ' of orders, however, without any personal exertion, has 

been decided by Lord Stowell, both in the Aquila* and 

the Fi'/ief , not to entitle a person to any share in the 

salvage. 

Sir E. Sugden (K. C.) and Lmhington (Dr.)f for 
Admiral Sir T. Baker, 

Urged the same reasons, and relied upon the same 
cases as the counsel for Captain Dickenson, in sup- 
port of the proposition that the amount of salvage 
should be increased. The reward adjudged by the 
Court below was not only incommensurate with the 
services rendered, but infinitely less than bad ever 
been apportioned to the salvors in any case approach- 
ing the present in difficulty or duration of service. 
Lord Stowell always looked to the general mercantile 
interests of Great Britain, and acted upon the principle, 
that if officers were not compensated for their services, 
commerce would in a great measure be deprived of 
their protection. 

There is no doubt but that salvage ought not to be 
allowed for constructive services, and that there must 
be personal resppnsibility and personal exertions to 
entitle any claimant to share in it. Here, however, 
the question is not, ad in the Aquila and VinCy of the 
right of the claimants to share at all, but the right of 
the admiral to share being admitted, the doubt is only 
as to the amount of it. The Court below did not, as 
has been urged on the other side, award to the admiral 
a share as commander, deducted from the shares of 
the other salvors, but having adjudged 1 7,000 /. as the 

* 1 Rob. 46. } 2 Hagg Adm. 1. 
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total sum to be paid for salvage, it then proceeded to dis- 1 834. 
tribute it amongst the salvors in proportion to their merit; ThTYhetis. 
and there are three grounds on which the allotment of 
one-eighth to the admiral may be. well supported: 
First, it was the correct proportion by reference to the 
admiral's services ; secondly, it was so by analogy to 
the share allowed by Government to admirals in the 
captures of smugglers, pirates and slave-ships; thirdly, 
l)ecause it was the very proportion which Captain 
Dickenson had originally proposed to give the admiral. 
On the latter of these grounds there can be no doubt, 
as it was matter of evidence ; on the second it would 
be difficult to find a more correct analogy for the Court 
to proceed upon, in a case which was totally without 
a precedent, for it was seldom or never that admirals 
were present at the actual captures of pirates or 
smugglers, which were generally taken by the small 
detached vessels of their squadrons ; on the first, Ad- 
miral Baker, without the aid of analogy or of former ad- 
mission by his present opponents, was clearly entitled 
to the proportion which bad been allotted to him by the 
Court below. From the moment he heard of the loss of 
the Thetis, he hastened to the cove where she laid ; he 
left the Algerine to protect her ; on his own sole respon- 
sibility he supplied Captain Dickenson with tlie whole 
of the materials for the diving-'bells and the derrick, 
partly from the stores of the King's ships, for which 
he was answerable to the Admiralty, and partly from 
his own agents at Rio ; he directed the formation of the 
net, which was found by Captain De Roos to have 
been most useful ; he originally planned the suspension 
cables, which were subsequently adopted both by 
Captain Dickenson and by Captain De Roos, and 
from which, if the bell had been worked from the com- 

£ £ 4 
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I834. mencement of the enterprise, as it subsequently was 
' — ' — ' by Captain De Roos, there is little doubt but that the 
»ETi8. .jj^j^m-g ^ould have been recovered in a much shorter 
time; he visited the cove, and encouraged the men 
to further exertions when their hopes of recovering 
any more treasure had began to fail ; he obtained the 
sanction of the Brazilian Government for the prosecu- 
tion of the salvage ; and, finally, during the whole time 
the shiprs and crews were employed in the cove, they 
were under his command, depending upon him for 
supplies, and their commanders in constant communi* 
cation and correspondence with him. 

Dodson (Dr.) and Shepherd^ appeared for the Ad- 
miralty, and cited the fVaterloo*j but did not proceed 
with their arguments, as they were informed that the 
Court was with them. 

The King's Advocate (Sir H. Jenner\ and Fd^ 
lettt and Nicholl (Dr.) was with them, for the 
Owners and Underwriters, in support of the 
judgment of the Court of Admiralty : 
Although it cannot be disputed that the officers and 
men of King's ships are entitled to salvage, since the 
case of the Mary Ann'\^ yet still they ought not to 
have so large an amount awarded them as ordinary 
salvors. In the one case, the time, the trouble, the 
demurrage, are to be paid for ; in the other, the wages 
are equally paid, and the ships employed by the Crown, 
whether they are engaged upon the salvage or upon any 
other service for the protection of the commerce of the 
country. On many of these services, convoys for in- 
stance, the navy receive no recompence from the mer- 
chants ; and even in cases of salvage from the enemy, 

♦ 2 Dodson, 433. f 1 Hagg. Adm. 158. 
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which furnish, perhaps, the best analogy to civil 1334. 
salvage, their remuneration is fixed by Act of Par- 
liafnent * at an eighth of the value of the recaptured 
property, whilst a sixth is awarded to a private ship 
for the same service. This distinction, although not 
expressly, was, in fact, taken in the judgment in the 
Mary Ann, for there, although the services were very 
great, yet only a tenth of the value of the property 
saved was awarded to the King's ship which pre- 
served it. 

[Vice-Chancellor. — That was not a case of derelict.] 
The merit of the salvors in that case was as great as 
in any case of derelict. It is very doubtful^ however, 
whether the present is a case of derelict, for although 
the crew left the vessel, yet they remained on the 
adjoining coast to guard her, and from the moment 
that Admiral Baker arrived, a vessel was especially 
placed for that purpose. Admiral Baker ought, in 
truth, to be regarded from the first as the agent of the 
owners. The captain, placed by his orders in the 
Thetis, had agreed to convey the treasure ; the admiral 
was to receive a proportion of the freight; and he 
was bound, therefore, to do every act in his power for 
the preservation of the cargo. The expenses of the 
vessels he employed in that service are amongst those 
charged by the Admiralty. 

The old rule, if it ever existed, of giving one half of 
the value of a derelict vessel to the salvors, has never 
been insisted upon since the decision in the Aquila'\. 
The modern practice has been, even in cases of clear 
derelict, to award less than a third, except where very 
great exertion has been used, as in the U Esperance J 

* 33 Geo. 3, c. G6^ s. 42. f 1 Ro^- 37* 

I 1 DodsoD, 4J6. 
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,P3^ and Jange Bastiaan*. In the Bknden Hallli^ only 
a tenth was given, although it was a case of very great 
merit. In this case, when the expenses of theadmirals 
agent at Rio, the Admiralty expenses, and the legal 
expenses (increased greatly by the disputes between 
the Admiral and Captain Dickenson), are added to the 
17,000/. awarded for salvage, they will amount to 
about 43,000 /., which comes to very nearly a third of 
the 157,000/.^ saved. In all the cases, indeed, the 
amount of the salvage has been reckoned, not inde- 
pendently of, but inclusive of a compensation to the 
owners for the risk of their property, and the damage 
and demurrage for their vessels. San Bernardo % ; 
Jane §. The salvage awarded ought, therefore, to be 
considered sufficient, especially when the magnitude 
of the sum is considered, for, when the property 
saved has been very large, it has always been the 
practice of the Court of Admiralty to awai'd only 
a moderate proportion of it to the salvors, because that 
would afford them a sufficient remuneration ibr their 
services. fVaterloo\\ ; Mary Ann. When it is consi- 
dered, therefore, that the salvors in this case were 
employed upon the public service in the recovery of 
the wreck and stores of one of his Majesty's ships ; that 
a great part of the time and many of the stores, for 
which the respondents in this case must pay, were 
expended in the erection of a derrick, which was 
speedily destroyed ; and that had the simple methods 
pursued by Captain De Roos been adopted from the 
commencement of the enterprise, it would have been 
brought to a conclusion at a very much earlier period 

* 5 Rob. 323. t 1 Dodson, 414. 

I 1 Rob. 177. § 2 Hagg. Adm. 338. 

2 Dodson; 442. 
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than it was under the system which Captain Dicken- issk 
*on so long persisted in following, it is to be hoped ^^ 
that the judgment of the Court below will be affirmed. 

The Vice-Chancellor: 

# 

In this case it is enough for me to state, without 
going through the whole of the facts which have been 
brought before us, that their Lordships are unanimously 
of opinion that a sufficient sum has not been awarded 
to Admiral Baker, Captain Dickenson and the crew of 
the Lightning, who are the only persons complaining - 
of the decree of the Court below. 

Their Lordships are of opinion, having regard to 
the arduous nature of the service and the responsi- 
bility, which it is quite clear that, in the first instance, 
Admiral Baker took upon himself, and the labours and 
privations which Captain Dickenson and his crew were 
necessarily subject to during the length of time they 
were employed in the service, their long exposure to 
an unwholesome cjimate, and to the various inconve- 
niences which are enumerated in these papers, that it 
will not be too much to award to Admiral Baker and 
Captain Dickenson and his crew a sum of 12,000/., in 
addition to the sum which, by the decree of the Court 
below, they are already entitled to receive. The inten- 
tion of their Lordships, therefore, is, to order that the 
decree should, in point of form, be reversed ; but that 
the substance should stand, so far as it goes, with this 
variation, that the expenses of the appeal should be 
paid out of the gross fund ; and that, in addition to 
the sum of' 17,000/. to be divided in the way the 
Court has directed, a further sum of 12,000/. should 
be divided between Admiral Baker and Captain Dick- 
enson and the crew of the Lightning, according to 
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issi. the proportions mentioned in the Order in Council of 
The TttCTis. ^ ^^7 *. The effect of this alteration will be to give to 

Admiral Baker one-eighth of that sum, to Captain 
Dickenson two-eighths, and the remaining five-eighths 
will be divided in the manner which is specified at 
length in that Order. 

Their Lordships are indeed of opinion, that not 
only does the length of service and the other circum- 
stances to which I have alluded in general justify the 
giving of this increased sum, but that the giving of it 
will be in perfect accordance with the spirit of the 
decisions already made, which have certainly departed 
from the old rule of giving a moiety, and have rather 
tended to give a third of the value of the property 
saved, or thereabouts. In this case it appears, from 
the representations in the papers, that the actual amount 
of treasure which has been raised for the underwriters 
from the bottom of the ocean is 157,000/. and up- 
wards ; the Admiralty expenses amount to 13,800/. ; the 
estimated expenses of agents, and the legal expenses, 
including both what have already been decreed, and 
which we intend to decree upon this appeal, will amount 
to about 1 2,000 /• more. Those sums, added to the sum 
already awarded for salvage, will amount to 42,800/. 
or. thereabouts ; and if, in addition to that, we give a 
further sum of 12,000/., the whole sum which then 
must be deducted from the gross quantity of treasure 
will be 54,000 /. and a fraction, which is something 
more than a third of the whole i5r>ooo /. recovered. 
These are the only alterations which their Lordships 
propose to make in the decree in this case. 

* This order has been repealed by the Order in Council of the 
19th of March 1834, and the proclamation of the same date, which 
jsee in Appendix. 
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ACCOUNT. 

1. L., a partner in a firm at Grenada, 
employs a firm at St. Thomas to 
supply articles to fulfil a contract, 
which the St. Thomas firm do, 
believing the contract to have been 
entered into on behalf of the Gre- 
nada firm. The other partners in 
the Grenada firm write to the St. 
Thomas firm to disclaim this con- 
tract. Held, that the Grenada firm 
were liable for all advances in res- 
pect of the contract made by the 
St. Thomas firm, previously to the 
day of their receipt of the dis- 
claimer, or subsequently to it, in 
consequence of liabilities which 
they had previously incurred, and 
that the Grenada firm were en- 
titled to credit for all payments 
made in respect of the contract 
prior to that day, or subsequently 
to it, if specifically made in re- 
spect of the account then due, and 
for the balance of all payments 
made generally in respect of the 
contract subsequently to that days 
after satisfying the amount due to 
the St. Thomas house by L. alone. 
[SmUhy. Ure] . - - - 188 

2. An account current kfept by the 



St Thomas house of all their trans^ 
actions with the Grenada house, 
both prior to and after the dis- 
claimer of the contract, Held 
not to be evidence of specific ap- 
propriation by them of the sums 
they had received [Smith v. Ure] 

188 

ADOPTION (HINDOO). 

1. An adoption by a widow after her 
husband's death, without any au- 
thority from him, is invalid in the 
Zillah of Etawa, in provinces ced- 
ed by the Nabob of Oude, in 
1801. [Raja Haimun Chull Sing 
V. Koomer Gunsheam Sing] - 203 

3. The greatest strictness in evidence 
is required to prove an adoption 
in a Hindoo family. [Sootrugun 
Sutpuity V. Sabitra Dye] • 287 

APPEAL. 

1. Memorials to the King in Council 
complaining of, and appealing 
against a scheme for the distribu- 
tion of part of the booty taken in 
the war in the Deccan, which had 
been approved of by the Lords 
Commissioners of the Treasury, 
having been referred to a Com- 
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mittee of Council, they, without 
hearing the memorialists upon the 
merits of their casesi advised His 
Majesty to refer the consideration 
of them to the Lords Commis- 
sioners of the Treasury. [Ctue of 
the Army of the Deccavi] - 1 03 

SemhUy That the Privy Council will 
not exercise jurisdiction as a court 
of appeal from the decisions of 
the Lords Commissioners of the 
Treasury, as to grants by the 
Crown of property accruing to it 
by virtue of its prerogative. [ CiLse 
of the Army of the Deccan - 103 

2. By a charter of justice to a colo- 
nial court, power was given to any 
party to appeal to the King in 
Council, against any final judg- 
ment, decree or sentence of the 
court, or any rule or order having 
the effect of a final or definitive 
sentence, and which appeal should 
be subject to the regulations there- 
in mentioned. In a subsequent 
part of the charter there was a 
reservation to the King in Council, 
upon the petition of any person 
aggrieved by any judgment or 
determination of the court, to ap- 
peal therefrom, upon such other 
terms, and subject to such other 
regulations and restrictions as to 
His Majesty should seem fit. 
Held, upon a petition for leave to 
appeal, that no appeal could be 
allowed except from a final judg. 
ment, decree or sentence, or rule 
or order having the effect of a 
definitive sentence. [In re Nahon 
and Pariente] - - - - • G6 



3. An Act of the Parliament of 
Great Britain declared, that all 
laws passed by the legislature of 
a colony should be valid and 
binding within the colony, and 
directdl that the colonial court of 
appeal should be subjected to 
such appeal as it was previously to 
the passing of the Act, and also 
to such further and other provi- 
sions as might be made in that 
behalf by any act of the colonial 
legislature* Held, that an act 
having been passed by the colonial 
legislature, limiting the right of 
appeal to causes where the sum 
in dispute was not less than 500/. 
sterling, a petition for leave to ap« 
peal, in a cause where the sum waa 
of less amount, could not be re- 
ceived by the King in Council, 
altliougli there was a special sav- 
ing in the colonial Act of the rights 
and prerogatives of the Crown. 
[CuviUUr V. Aylwin] - - 7» 

See '' Petition for leave to 
Appeal." Statutes* 

BILL OF EXCEPTIONS. 

1. A bill of exceptions having been 
taken to the directions of a judge, 
and sealed by him, and the case 
having been removed by a writ to 
a court of error, an affidavit was 
filed, stating an allegation in 
the bill, that the judge had de- 
clared that certain evidence was 
conclusive to be incorrect, since 
he had in fact left it to the jury ; 
and that tlie bill omitted to set out 
material points of the evidence ; 
and the judge, upon being called 
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upon by the court of error, cor- 
roborated the statements of the 
affidavit^ declaring that he had 
sealed the bill under an erroneous 
impression that it had been set- 
tled by the counsel on both sides : 
Held, that the court of error 
ought to have directed the bill to 
have been taken off the file, for 
the purpose of having it amended 
by the judge's notes. [Potuna// 
V. Mascalt] 161 

8. It is not necessary in the British 
West Indies to sue out a writ to 
oblige a judge to confess or deny 
his seal to a bill of exceptions. 
[Patonall V. Mascall] - - 161 

BILL OF EXCHANGE. 

On a bill being presented for accep- 
tance to a drawee, he said, *' litis 
I accept, and you may call for it 
when you like.'' Held a good 
parol acceptance in a colony. 
[Canepa v. Larios] - - - 276 
See •* Principal and Agent." 

COMPENSATION. 

1. In estimating the compensation 
due for the loss of sugar estates, 
unduly held under sequestration, 
for a number of years, and of the 
actual produce, of which during 
that time there was no evidence. 
Held, that the allowance of 10/. 
per annum, for each negro on the 
estate, was not a right principle to 
proceed upon. [Gumbets Case] 369 

2. Semble : that the proper principle 
to proceed on, under such cir- 
cumstances, would be to ascertain 



the average number of hogsheads 
of sugar such estates usually pro- 
duced, and to awM'd compensation 
for the value of that number in 
each year, after deducting a pro- 
per sum for the expenses of culti- 
vation. [Oumbes's Case} - 369 

COURTS, (COLONIAL.) 
(Mode of voting in.) 

A remonstrance or petition is pre- 
sented to a court, con4||ting of 10 
members, praying that a certain 
"acte" or decree of tliat court 
might be annulled, or for such 
other relief as the court might 
deem fit. Four of the members 
were of opinion that the remon- 
strance ought not to be received, 
three, that the '< acte*' in question 
ought to be modified, and three, 

• that the '' acte" ought to be an- 
nulled. Held, that the remon- 
strance ought to have been re- 
ceived. [Le Gros v. Le Breton] 

181 
See " Jurisdiction." 

COSTS. 

1. A superior court having affirmed 
the decree of an inferior court, 
with costs, against the appellant, 
but not until they had required 
and taken much additional evi- 
dence to what hud been taken 
below : Held, that they ought not 
to have given costs against the 
appellant, and their decree so far 
reversed, although affirmed in 
other respects. [Baboo UUuck 
Sing V. Beny Persad] - - 265 
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2. Costs given against an appellant, 
for having attempted to make use, 
on the appeal, of a conviction for 
peijary of one of the witnesses 
against him in the court below, 
which was partly obtained on the 
appellant's own evidence. [Ca- 
nepa v. Larios] - • - - 276 

3. Costs given to appellants from 
the judgment of a colonial court 
of error, confirming, upon a bill 
of exceptions, the judgment of a 
court of common law, . on the 
ground, that the points of law in- 
volved in the appeals had previ- 
ously been determined, in two 
previous appeals against the same 
respondents, and that they, by 
not consenting to an amicable 
compromise, had put the appel- 
lants to unnecessary expense. 
[Nedham v. Simpson] - - 1 

CURRENCY. 

1. After the repeal of a decree of 
confiscation of all debts due to 
British subjects the debtor paid 
into the national treasury of the 
confiscating state, in the name of 
his British creditor, the amount of 
his debt, in the currency of the 
time, which, however, was very 
much depreciated since the date 
of his declaration of his debt under 
the decree of confiscation. Held, 
that the confiscating state having 
entered into a treaty to make 
compensation for all undue con- 
fiscations and sequestrations, was 
answerable for the debt in the 
currency at the time of the debt- 



or's declaration, it not bemg a case 
between a debtor and creditor, but 
of reparation for a wrongful act 
by a wrong-doer. [PUUngioH 
V. ComrmssioMers for Claims on 
France] ------ 7 

2. Under die same treaty, a British 
subject was held entitled to com- 

' pensation for the difference be- 
tween the real value of the money 
he paid in consequence of a forced 
loan and of tlie depreciated cur- 
rency in which he nominaUyr^ 
ceived a full re-payment of it. 
[JiAnston's Case] - - - 336 

HINDOO INHERITANCE. 

In a suit for the division of the pro- 
perty of an undivided Hindoo 
family, the whole of the property 
of each individual is presumed to 
belong to the conunon stock, and 
it lies upon the party who wishes 
to except any of it from the di- 
vision to prove that it comes 
within one of the exceptions re- 
cognized by the Hindoo law. 
[Luximon Ram Sadasem v. MtiUar 
Roto Bajee ----- Qq 

JURISDICTION 

(OF COURTS OF SUDDER 

DEWANNY ADAWLUT.) 

1. The Court of Sudder Dewanny 
Adawlut of Bengal ought not to 
affirm a decree of a provincial 
court in a case respecting a ba- 
lance of partnership accounts with- 
out'examining the original account- 
books of the firm, if they are 
tendered in evidence before it. 
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although tliey were not produced 
before the provincial court. 
[Baboo Benee Suhaee v Baboo 
Hurkishen Doss] *• - ^55 
2. During the pendency of a suit 
instituted by a person claiming as 
an adopted son against a widow, 
tlie widow dies, and proclamation 
is made for her heirs to come in 
and defend the suit, and the 
claimant is put in possession of 
the property in dispute by the 
collector. The Court of Sudder 
Dewanny Adawlut decide that 
the claimant has not made out his 
title, and direct the collector to 
put in possession of the property 
another person who had come in 
under the proclamation, but had 
produced no evidence of his title : 
Held, tliat the latter part of the 
decree must be reversed. [Raja 
Haimun ChuU Sing v. Gunsheatn 
Sing] - - - - 203 

OF ROYAL COURT AT JERSEY. 

The Royal Court of Jersey has no 
power to appoint commissioners to 
repair the pavements of the town 
of St. Helier, and to raise the 
costs of such repairs by a tax on 
the inhabitants. [Le Gros v. Le 
Breton] - - - - 181 
See " Courts" 

LUNACY. 
1. After the death of a lunatic, his 
personal representatives cannot, 
by petition to the Lord Chancellor 
sitting in lunacy, obtain from the 
committee of the person an ac- 
count of his expenditure of the 

VOL. II. 



allowance for maintenance. [Gros- 
venor v. Drax] - - - 82 

2. Such an account may, under 
some circumstances, be obtained 
by a bill in the Court of Chan- 
cery. Sembk. [Grosvenor v. Drax] 

82 

NATIONAL CHARACTER. 

1 . A person who possesses the cha- 
racters bolli of a French subject 
under the municipal law of France, 
and of a British subject under the 
statute 13 Geo. 3, c. 26, as the 
grandson of a natural-born British 
subject, although both he himself 
and his father were born in a 
foreign cduntry, is not entitled to 
claim compensation for a loss he 
has sustained from a confiscation 
of his property by the, French Go- 
vernment, under a treaty between 
Great Britain and France, giving 
compensation for such a loss to 
British subjects. [Drummond's 
Case] 295 

2. An Englishman who has taken 
out letters of naturalization in 
France is not entitled to compen- 
sation as a British subject under 
such a treaty. [Fanntffg's Case] 

301 

3. The foreign wife of a British sub- 
ject is not entitled to compensa- 
tion for the loss of her separate 
property, under a treaty providing 
such a compensation for British 
subjects, unless she has herself 
acquired a domicile in Great Bri- 
tain at the time of her loss. 
[ Countess de Conuays Case] 3^>4 

F F 
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4. A foreigner domiciled in Great 
Britain is, under such a treaty, 
entitled to claim compensation for 
his losses. [Countess dt Qmvtay's 
Case] - ,. - - - - - 364 

5« A corporation of British subjecu 
in a foreign country, existing for 
objects in opposition to British 
lawy and under the control of a 
foreign government, is not entitled 
to claim any compensation from 
the government of the country in 
which they existed for the confis- 
cation of their property under a 
treaty giving that right to British 
subjects. [Daniel v. Commis- 
sinners Jbr Claims on France} 23 

6. The individual members of such 
a corporation are also equally in- 
capacitated from making any 
claim, as British subjects, from the 
loss of their income arising from 
the funds of such a corporation. 
H>anielv, Co*itmissionersfor Claims 
Oft France] ------ 23 

7. A corporation of Irishmen, exist- 
ing in a foreign country, and 
under the control of a foreign 
government, must be considered 
as a foreign corporation, and is 
not therefore entitled to claim 
compensation for the loss of its 
property, under a treaty giving 
the right of doing so to British 
subjects. [Long v. Commissioners 

Jbr Claims on France] ^ - 51 

8. It makes no diffiirence whether 
the purposes for which such a 
corporation existed, were or were 
not contrary to the law of Ireland. 
Semble. [Long v. Commissionersjbr 
Claims on Francr] - - - 51 



9. A country re-conquered from an 
enemy reverts to the same sute 
that it was in before its conquest. 
The British inhabitants of a part 
of the French dominions which 
was conquered by the Dutch and 
afterwards re-conquered by the 
French, ought therefore to have 
had, after its re-conquest, the 
same protection that they were 
entitled to under the treaty of 
commerce of 1786, and awarded 
compensation in respect of losses 
after the re-conquest, by seques- 
tration of their property, in con- 
travention of tliat treaty by the 
French Government. [Gumbfs'9 
Case] 369 

PETITION FOR LEAVE TO 
APPEAL. 

Leave to appeal from a decision of a 
court confirming a rate for the 
relief of the poor granted to rate- 
payers, the assessments on whom, 
separately and collectively, were 
less than the sum fixed by the 
Orders of Council regulating ap- 
peals from the island. [In re 
Tupper] .--.-- 201 

PRACTICE. 

1 . The Judicial Committee will not 
send back a case to a court below 
for further investigation, on the 
ground that further evidence 
might now be produced before 
it when the party has had oppor- 
tunics of bringing forward that 
evidence below, of which he has 
not availed himself. [Raja Rbw 
Vencala v. Enoogoonty Sooriak] 359 
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2. When a court below has decided 
upon a case depending upon ques- 
tione of fact alone, the Privy Coun- 
cil will not advise a reversal of 
their judgment unless there ap- 
pears some clear distinct point in 
which they are wrong, although 
doubts may be entertained as to 
its correctness. [Baboo Ultuck 
Sing v. Benif Persad] - - 265 

3. The judicial committee is not 
bound by the decision of a court 
below upon a question of evidence, 
although it will in general follow 
it. [Canepa v. Larios] - - 976 

4. The fact of a witness having been 
convicted of perjury in his evi- 
dence in a cause under appeal, 
cannot be used as a ground for 
reversing the judgment of the 
court below upon it. [ Canepa v. 
Larios] ------- 276 

S«"Appeal.'' '* Costs." "Peti- 
tion FOR LEAVE TO APPEAL^" 

PRINCIPAL AND AGENT. 

In an action against the East India 
Company by the holder of a 
forged imitation of one of their 
prombsory notes issued by the 
Governor-general in Council at 
Calcutta, Held, that the Company 
were not bound by the acknow- 
ledgment of it as genuine by a 
clerk in their accountant-general's 
office, who was authorized by the 
accountant-general to compare all 
such notes with the register, but 
hot authorized to certify their 
genuineness, altiiough it appeared 
that it was his practice to do so. 
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[Bank of Bengal v. East India 
Companj/] -----* 245 

SALVAGE. 

In a case of salvage of treasure by 
great exertions, from a wreck, 
derelict and sunk under water, 
oue*third.of the amount saved 
awarded to the salvors. [The 
Thetis] 390 

An admiral who had taken ujSon 
himself personal exertion and re- 
sponsibility in recovering treasure, 
by means of the ships under his 
command, held entitled to an 
eighth of the sum awarded for 
salvage. 

The Admiralty held entitled to re- 
payment for the pay, victualling 
and wear and tear of the King's 
ships, for the time that they were 
employed upon a service of sal- 
vage of private treasure lost on 
board of a King's ship, and that 
repayment deducted from the 
amount of the money decreed for 
salvage. 

STATUTES, CONSTRUCTION 

OF. 

I. Where a statute for regulating the 
trade of the Isle of Man prohibited 
all goods prohibited in the United 
Kingdom, the prohibition was 
held to vary from time to time 
with the prohibitions in the United 
Kingdom, and the repeal of a 
prohibition of any particular goods 
as to the United Kingdom is a 
repeal of the prohibition as to the 
Isle of Man, although not named 

F F 2 
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Id the repealing Act. [Burrow ▼• 
Quirk] 79 

2. A statute, restricting courts of 
justice from hearing and deter- 
mining suits upon certain contracts 
not entered into without the con- 
sent of Government, and not re- 
gistered in a particular manner, 
does not render those contracts 
illegal, and therefore when that 
statute has been repealed such 
contracts may be enforced in 
courts of justice, although entered 
into while the statute was in force. 
IGopec Mohun Takuor v. Raja 
Hadhanat] .-..-* ss8 

3. The Quebec Act having provided 
that every owner of lands, goods 
or credits, who has a right to 
alienate the said lands, goods or 
credits in his or her life time, 
may devise or bequeath the same 
at his or her death, by his or her 
last will and testament, such will 
being executed either according 
to the laws of Canada^ or accord' 
ing to the forms prescribed by the 
laws of England: Held, that a 
will invalid according to the French 
law, and not CKecuted according 
to the provisions of the Statute of 
Frauds, so as to pass freehold lands 
in England, will not pass lands in 
Canada, although it would pass 
copyhold or leasehold lands in 
England. [Meiklejohn v. Attorney- 
General and Caldwell] - • 328 

See *' Appeal." 

TREATY (CONSTRUCTION OF.) 

}. Under a treaty providing for the 
liquidation of the chiims of the 



subjects of His Britannic Majesty 
upon the French Government, for 
the value of moveable and im- 
moveable property unduly confis- 
cated by the French authorities, 
as well as for the loss, eitlier total 
or partial, of their debts, or other 
property, held under sequestration 
since the year 179a : Held, that 
a British subject was entitled to 
compensation for a debt, which 
under a decree confiscating all 
debts due to British subjects, his 
French debtor had acknowledged 
before the proper French autho- 
rities to be due from him, and 
which those authorities had ex- 
cused the debtor from paying to 
them, although the decree was 
subsequently repealed, and the 
debt was never in fact paid to the 
French authorities. [Pilkington 
v. Commissioners for Claims on 
France] ------ •; 

9. Under the same treaty, held, that 
in order to establish a claim to 
compensation for a loss under a 
decree confiscating all debts, it 
must be shown that the confiscat- 
ing government exercised some 
control over the debt in question. 
[Bourdieu^s Case] - - - 353 

3. Under the same treaty, held, that 
the mere declaration of his debt 
to a British subject by a French- 
man to the French Government, 
would not entitle the British sub- 
ject to compensation. [De Tastefs 
Case] - - 358 

4. Under the same treaty, held, that 
the French Government having 
under a decree for the confisca* 
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tion of all property belonging to 
British subjects, seized the books 
and papers of a British mercantile 
house, amongst which were the ob- 
h'gations for certaia rentes, the 
property of the house, but pur- 
chased in and standing in the 
name of a French subject, the 
partners of the house were en- 
titled to compensation for the 
rentes. [GenesseB Case] - 345 

5* Under the same treaty, held, that 
a loss by a British subject arising 
from a forced loan, notwithstand- 
ing a nominal re-payment in a 
depreciated currency, entitles the 
loser to compensation. [JoHh' 
ston'sCase] - - • • - 336 

6. Under the same treaty, held, that 
a loss arising from the depreci- 
ation of the currency during the 
imprisonment of a British subject, 
by which he was prevented from 
recovering his debts in the unde- 
preciated currency, was not such 
u loss as entitled him to compen- 
sation. [Salvins Case] - 350 

7. Held, tliat this treaty did not ex- 
tend to losses suffered by British 
subjects from confiscations by the 
French Government in countries 
belonging to Holland, taken pos- 
session of by France during a war 



419 

between France and England. 
[fVebsters Ca»eJi. 

See " Compensation,^' " Cur- 
rency," "National Character." 

WILL. 

Will to pass lands in Lower Canada 
must be executed either according 
to the forms required by the French 
law> or those required by the 
English Statute of Frauds. [Meikle- 
John V. Attorney-General of Louoer 
Canada] -----. 329 

ZEMINDAR. 

Money advanced to the guardian 
and agent of an infant zemindar, 
to pay the arrears due to Govern- 
ment on account of his zemindary, 
is recoverable in the Mofussil 
courts from the zemindar, al- 
though the lenders took a bond in 
the English form for it from his 
guardian and agent, in their own 
names, without any mention in it 
of the zemindar, and sued out 
and obtained judgment against 
them personally in the Supreme 
Court at Calcutta upon the bond, 
and took one of them in execu- 
tion under the judgment. [Gopee 
Mohun Takoor v. Raja Radhanai] 

228 



ERRATA, 

lo page 2f , in line 15 from top,/or " 769,669 L It. 9d.*' rtad " 769,666 liv. 

19 sons 3 den." 
95, in line 5 frooi top,/or " aaditi" rtad " auditii.*' 
$t, in line 5 from bottom, after word ** possets** insert word " reyl." 
45, in line 4 from bottom, in note, for " surpressed" read *' sup* 

pressed*" 
328, in line 4 from top,/or " cliatteli" read " credits." 
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